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ALASKA STATE- OPERATED SCHOOL )
- SYSTEM, etal. : )
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. 3 _\
)
.. ' I
No. 72~ 2450

. .. _ - -ORDER GRANTING STATE SUMMARY JUDGMENT
o ON COUNT { OF PLAINTIFF'S COMPLAINT

On March 2‘1 1973, p!aintiffs m-oved for summary judgmer;.t on the.:ilr{ fifst .
claim for reliefin a comp!amt f"led on October 5, 19;!2. Aftef extensive bfiefing
by_"_‘th_e_ parties, th:s_c.ourt entered its_ order der}y_ln'g plaintiff's motion _fuf_ summary
j.d.dgment on Octeber 3,.:19-73. .In its_ decision, the c‘o'u.rt acdvanced several grounds
for d_en* ing the _ﬁ'totior; for summéry_ iudgment. Fi r;st, the cou.rt did not feel t[j].at
the is_s.ue 6f-thé court's jurisdi'tfion by way of injuncﬁonl or declaratory relief to
combel a state aéeﬁcy to perform ; dL;ty altegedly assumed by the.enactment of a
' régul.atilon hac‘_! been adequately b riefed (see IOrq.:ler,' text accompanlying note 16) ..
'S_écondl.y, I did not feel that the applicability of.AS 48, 62.570{e) héd been ac!équatp[y
bl;'iefed .{see Order, text acpompanying note 17). However, my primary reason
for dgnyihg the motion \n.n.r.as my conclt;lsion that neither the éonstitu{ion, applicable
state statutes,. or the administrative regulatian in. question, t‘;ompglled the. statg to
~ provide secc;nr;‘Iary education in pl_ain'tiff‘s. community of rg;idence. Plainti'ff\ petitioned
th.e.”A.!Iaska Supreme Court for reviéﬁ of this court's orﬁer which was denied without
-.oPir‘nh‘an on. Noven:ber 27, 1973;- In the_.- meéntime, thg state relying on this court's

- conclusions regarding applicable constitutional and statutory provisions moved to




dismiss Count 1 for failure to state a c!alm on October‘ 24, 1973, Having reviewed ali

_I_'of the materials previous ly submitted, and reconsidered the contentions of the parties

and the decisions reached in my order previously 'discussed, 1 have concluded that

- the stale’s position is well taken and that Cbunt I should be dismissed with prejudice

(see Civil Rule 12{b) (6} and cf. CN_I[' Rule 41(b); and see Nizinski v. Currington,

P.2d fAlaska, January 2, 1974, Op, No. 982, text accompanying nn. 2-4,

‘slip 6pin_i0n .'pp. 2-3},

| have reviewed plaéntiff‘s Corﬁplaiﬁt with particular féference 1o .thé inter-
pl'ay'.b.etweenl Coun.t | and the othér counts,. and halvé .cor_lc:l_uc.iéd that the claims fo}
reli»_af are sufficiently severable and distinct that judgment should be entered
immediately:on Countl. I, | therefore, make the finding called for by Civil Rule 5y
having express ]y determined that there is no just reason for delay and expressly
direct the entry of judgment at this time to enalile an immediate agpeal. My review
of the file indicétes that the compiexity Iof th.e othet.‘ issues may require subs;anti?l
additional time to fully c.ievelop. the rélevént facts, and thqt it is hiéh!y fikely that if

Countlis appealed now, a final decision on the lega! issues presented by the Supreme

- Court can be e-xpected in time to substantially advance the ultimate termInation of

—

this [itigatidh.' implicit in my dec:snon is my understandmg that the interests and

rights of the parties mlght be preuud:ced if they were ccr‘npelled to wait to appﬂai

-

w,
e

my dacision regarding Count | until a final judgment had been reached regairding the

issues presented by the other counts,

'DATED at Anchorage, Alaska, this // day ofJanuary, 1974,
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_BAMES K. SINGLETON, JR.
/ # JUDGE OF THE SUPERIOR COURT
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