IN THE SUPREME COURT OF ALASKA

MOLLY HOOTCH, minor, by her fathor and
pext friend JAMES HOOTCH; FRANK KAMER-
O, JR., CAMMY KAMEBROPEF, LOREWE KAMER~
O, and ELLEN KAMEROFF, minors, by their
JQLner and next friend FRANK KAMEROFEF; A-
LA FLYES » VIRGINIA OKTOYR WV, minoxr, by
hpl Fathar und next friend JuRNARD GK7T0-
f&m, THERESA HORN, minor, by her mother

and next friend PERTETUA HORN; URSALA TRA-. ™

BLR; IDA TRADEBR and LINDCY TRADER, minors,
oy thelr father and next friend ALEX TRA-:

_UBR, MARTINA TRADER and PATRICK TRADER,

mindrs, by thelr father and next frlend,
WILLIAM TRADER; LUCILLE EVON and ERWEST
LVOd, minors, by their father and next
LLJOHd and next friend MARRY EVON; MARY
AN AWDREW;TIERBERT PETER, minog, oy his

TLAE ATTL and JAMES ATTI, minoxs, by their
Eacher and nexbt friend PA TLK ATTI; LHNOC
DEAVER, minor, by his father and next
friend ALBERT BEAVER; STEPHANITE PHILLIP

and DORLS PHILLIP, minors, by their father'

and next friend ROLAND PUILLIP; WILLIAM
JOIM and ELSIE JOHN, minors, by their fa-
tack and next friend PETER JOHN; ELIZA-
uﬁTd FRIEWD, minoh, by he& Eathur and next

by ner fatber and ncxt fraend OWEV ghAVEQ~
ZLGLE BLACK, mincr, by her mother and next
friend MARY BLACK; and ELSIL AGNES MUTE,
mlnor, Ly her father and next friend FRANK
MUTE; on behalf of themselves and all o-
thers similarly situnated,

'Petitioners,’

Vi

ALASKA STATE~-ORERATED SCHCOOL SYSTEM, a
state Corporation; KATIRINE T. HBURLEY,
JhMES V. WANAMAXKER, JOHN DBORUBRIDGE, JR.,
MARLE L. McDOWELL, BETTY J. CUDDY., FRAIK-
LIAG M, RING, JR., RUZHI McLEAW, as members
of the State Board of Bducation of the

Btate of Alaska; MARSHALL L. LIND, as Com-.

mlusioner of Education; HATHAWIAL II, COLE,
as Pirector of Administrative Services,
pepartment of ‘Bducation; JAMBES M. IIARPER,
as wirector of Regional Schools and Board-
ing Tlome Program, Depariment of Edeuation;
AALEY FPRIBSE, a8 Superintendent, Alaska
state-Opervated Schwel System,

Respondents.

cher and next friend DAVID PETER: CHRIS=-'
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ALASKA LEGAL SERVICES CORPOQﬂTIOW
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STATEMENT OF FACT

Petitioners seek review of the Suparior.cQurt's Order Deny-
ing_Motioh for Summary Judgmént,.entéred October 2, 1973,1and at-
tached hereto as“Appendix-A.. |

_Pétitioners are nore ithan 3,500 high sehool aée children who
aré“Alaska_Natives, €itizens of Alaska and the'Unite& States, and
reside in 145 Alaskan Communities which'lack'pubiic secondafy ed;-
qcétional oPpo;tunities.l #Mast, but not all, of these €ommunities
aré within the State-Operated School District.

Dafendants are the Alaska:state—Operated School System, the
members of the State Board of Education,;thé Commiszioner of Gd~
ugation,.and other:educatioh officials.

B The defeﬁdants admit they do not provide secondary. cducation~
alnapportunities in 112 of plaintiff's Coﬁmun%ties and they have
n§ plané.to cffer it in the future. In the remaining 33 Communi-
ties there are, or defendants plan to initiate, "secondary pro-
grams;“ however, none of theasc progréms-provide complete second-
ary educ&tion and all'fali,below the state's minimum standards
for offering secondafy'education.zQAAC ob. 025{(2)

Because  local seconda:y'edﬁcatiohal opportunities are nou

prdvided, plaintiffs are not :equired to éttend schabliB

1. Plaintiffs’® Memorandum in Support of Motion for Summary Judo-
ment [hereaffer, Mem. in bupport], 4-5; PLaintliifs' Hemoraspouun

in Opposition to Defenidants' Motion to Dismiss Lhis Sulv as Lo the
Class, 5. . T -
7. Mémn. in Support, 12-14, Plaintiffs' Reply Memorandum in.Supnort
of Mcution for Summary Judgment [hexeafter Reply Mem.l, Z.

3. Mem, in Support, 14-18 ' -
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Kﬁndreds_of them are not attending school.? To attend schéol
plaintiffs must live away from home in one of a variety of pub-
lic and non-public boarding schools élsewhére in Alaska or in
othqr_states. However, none of the plaintiffs are required to
attend these boarding schoqls.s For those of the named plain-
tiffs who do attend boarding schools,'tﬁey do so hecause segond-
ary education_is not provided in their home communities,®
Piaintiffs'cgmmenced“this action August 15, 1972, and tﬂe
amended.compléint.ﬁas filed October 5, 1872, In Count I of itbhe
amended complaint plaintiffs allege that the defendants’® failurc
to provide them local 5e?ondary educationl opportunities contra-
venes state education laws and ragulaticons and denies them Shelr
7

constitutional right to public education. As relief on Count I

plaintiffs'sought a mandatory injunction to compell defendants to

provide secondary education in their home communities.s

In denying plaintiffs’' Motion for Summary Judgment the Supe-
rior Court refused the injunctive relief sought on Count I aad

ruled the entire matter non- jUbtlcablu. In the eourt's words:
Finally, I do not mean by denylnq plaintiffs summary
judgment in a mannex casting doubt on the lagal suif-
ficiency of their Count I, to downgrade the importance
of the local school vs, boarding school controversy
which I consider for reasons previously mentioned one

. Mam. in Support, 5
Reply #em,, 13
fﬁﬁﬁﬁrﬂﬁgﬁ., 13~14
fmended Complaint, para. 57-65

. Imaended Cemplaint, Prayer for Rellef para. l; Order Denyiug
otTOR for Summary Judgment, [hereafter Order], 5.
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of the most important facing the state today. I only
maan that under our system the reconciliation of quality
education with local education is one to be resolved ia
the legislature and executive devartments and not the
gourts, :

QUESTIONS PRLSENTED FOR REVIEW

I. Whether petitioners' claim of a constitutional right to

-

‘public gducation, including secondary education in their SénEauni ~

ties Of residence, is a justicable question.

iI, Vhether, as a matter of law, petitioners have a right %o

-public education.which, under the Alaska Constitution, school laws

and educatlon regulations, includes the right to local sceoadary

education.

R © STATEMENT OF REASONS

I, TUE PRECONDITIONS FOR REVIEW ARE MET; TIE IMPORTANCE
OF THE QUESTIONS PRESENTED SHOULD MOVE THIS COURYT TO GRANT
REVIEW, ' :

ppellate Rules 23 and 24 set forth the standards governing

petitions for review. This petition ilg proper as it is taoken from

e

an interlogutory order refusing an injunction Appellate Rule 23(a).
Mhe preconditions expressad in_Appcliate Rule 23 (d) and (e} are
also met here. The ruling below_involves controlling guestions
of:law, and substantial ground for differenca of opinion cwisis

vecause the Orxdéar below conflicts with this Court's decisions in

Sreese v. Smith 501 P.2d 159 (Alaska 1972), and Macauley wv. Lildc-—

prand, 491 P.2d 120 (Alaska 197L), and declsions in other juris-

-

dictions.

Y, Order, 9.

—_-




o

Postponément of review until normal appeal will.prOQuce
great injustice and impailrment of a fundamental right, the righi
o public edupation. Postponement of review will mean that the
dundreds of petitioners not presently attendiné school will con-
tlnue to be without local secondary educational opﬁortunity.

Postponemaent of review will mean that many other petitioners will

~continue teo attend boaxding schools away from their families be-

cause their home communities lack local secondary educationzl op-

portunities;lo Postponenment of review will mean, in effec

e

, that
thousands of Alaskan children will continue to be excluded from
school.

Impcediate review may also materially advance the ultinate

termination of the litigation because if petitioners are entitled

to judgmént as a matter of law trial may be unnecessary, because
of the importance of the questions presented and the rights at
stake, this Petition for Review should be granted.
III. Ty COURYT BELOW ERRED IN HOLDING THAT PECITIONERS' CLAIM
OF A CQONSTITUTIONAL RIGHT 0O PUBLIC EDUCATION, INWCLUDING 5o-

CONDARY EDUCATION IN THEIR COMMUNITIES OF RESIDENCE, IS NOT A
JUSTICABLE QUESTION, : '

Petitioners' Motion for Summary Judgment below was foundad oi

the premise that they posscssed constituticnal right to public ed-
ucation enforceable through the courts. Article VII, Ssction 1,
of the Alaska Constitution is the source of this right, and reads,

in relevant part:

10, Petiticners insist, as argued below, that boarding prograis be
continued for all entitled to them. Mem, in Supporit, 15-16, n. Al
Reply Mem., 8-9, o -
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the legislature shall by general law establish and
maintain a system of public schools opsn to qll
children of the State....

This se ctlon goes beyond requiring tna legislature to esta-
klish and maintain a statewide system of public schools apen Lo

" all children, Macauley v, Hildebrand, supra-at 122; this Court

has saild that this provision also guarantees all Alaskan chidren

a right to publwc education. Breese V. Sﬂlth, supra at 167. 11

The court below found that this constltutlonal mandate was
satisfied by the legislaﬁﬁre's creation of a “system" of public
schools, consiéting of city school districts, borough schcol

. |
districts and the statd-operated school district.12

Petitioﬁers are in seriocus disagreement with fhe court's an-
alysis. The cgurtllooked'merely to find whether a school gvsion,
existed, and did nbt examine the more subétantial guestion of
whether thehsyatem functi0néd to provide schools open to all child-
ren of the state. .In petitionersfview, if there iz to be a system
of public schools open to all children of the state, then the
schools mﬁét be sufficiently numerous so that all‘chil&ren of the
state may receive the education ta which they are entitled, Judd

v. Board of Rducation, 278 W.¥Y. 200, 15 N.E.2d 576, 118 A.L.R. 789,

792 (193%).

The petitioners are not regquired to attend school becausc thay

do not have daily access to a school., A.§. 14.30.010 (b) {7},

11, Patitioners have not claimed that education is a "fundamentad
'1uuer“ﬁt“ under the federal constitution. Mem. in Suppert, at I,
al; Reply Mem., 4,  Compare San antonio School District v, Rodei-
quez, s, 35 L.E4, 2& 16 (I973]. -
T4, Order, G. )

13. M&w, in Support, 14-15.
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In fagt,lhundréds of them do not attend school because defendants
dd noﬁ éfovida secdndary educational opportunitics in their Commu-
nities. Many hundreds " more of.thém “attend boarding schools away
from.hpme aqainﬁf their.will becausc_there are no secondary edu-

':éatioﬁai.épportunities in their home communities. In these cir-

 cﬁmsténces-the pub;ic schools are not sufficiently .nunerous to
comply with the'constitutionél requirement of a system of public
_sghoolé open to all children. |

Also, the court below failed to consider the individual vight
of petitioners to receive pﬁhlic education guaranteed by Mrticle
VII and recognized in Breese. ‘The court failed to acknowledge
thg existenga of this right and, similarly, failed to enforce and

:prdﬁecﬁ it. As discussed at length in petitioners’ MERGLanaum De-
logl‘the cdurt was urged to recognized'this.fundamental right and
tggapﬁly_the "strict scrutiny” standard of Breese to distinction

Ain thé terms upon which .education is provided to petitioners, as
comparad with other Alaékan children.*? fhe analysis duaISuch a

fundamental individual right; however, does not appear in ths Or-

der. |

Iﬁ holding that the matiters raised in Count I are not justi-~
cablé, fhe court below cited no.aufhoritf. "he absence of any
reference to precedent also.indicatea that rgview by khis Court iLa

necessary. Petitioners can see no reason why their constitutional

14, Mem, in Support, L8-22y Reply Mem., 6-7.




risht tg.puhlic education should bé beyond the cognizance of the
‘courts. The court below said that the issues raised must be re-
solved in the'legislature and executive departments; yet this

Court has séid that.such fundamental rights cannoct be dependant
upoﬁ thé'subjective discretion'and good -faith of school aduinis-

trators, Bresse v. Smith, supra at 171, See also losier v, Dvans,

314 F. Supp. 316, 320~321 (D.V.I. 1970). Bimilarly, such funda-
mental rights may not be denied ox abridged by a legislative bo-

dy's failure to act. Griffin v. County School Boaxd, 377 9.3,

218, 12 L.Ed:2¢ 256 (1964); #Hall w. S5t. Helena Parish School
Goard, 197 F. Supp. 649 (E.D. La. 1361), aff'd 368 U.S. 515, 7 L.

£8,2d 521 (1962); United States v. School District 151 of Cook

County, 301 F. Supp. 201 (¥,D. Ill 1969); Bakexr v. City of Paii-
banks, 471 P. 2Q 386 (Alaska 1970),15 ' '

The Ordef below places denials of petitioners’ constitutional
rigint tﬁ public education by the legiélatnra or executive branches
of government beyond judicial review, This ruling is erroneocus
and this Court should -act to correct it at once.

iII._ PETITIONERS IIAVE A RIGHT TO PUBLIC EDUCATION WHICH,

CUNDER THE ALASEA CONSITUTION, SCHOOL LAWS AND EDUCATION

* LREGULATIONS , INCLUDES THE RIGHT TO LOCAL GECOWDARY EDUCATION.

Iﬂ denying petitioners' Motion for Summary Judgument tho

court below fqund no genuine'issuelof material facﬁ} it Ffound

1w,

[
X

that petitioneré were not entitled to relief as a matter of
Phis holding is in error; petitioness are entitled to relict as

a matter of law,

1%, See Mem. in Support, 15-21. '
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Public education, as courts have consistently recognizod,
is & governmental fuction of the highest ‘dmportance and is

@ssential to the operation and continuation of our social, e-

0

onomic and governmental system. Browa V. Board of Educat’

LS8

47 U.S. 483, 493, 98 L.Ed. 673, 880 (1954); Serranc v. Dricut

g

“Cal. 3@ 584, 609-6L0, 96 Cal. Rptr. 601, 487 P.2d 1241 (157.) ..

The special status of education as a fundamental personal rigit

_under the alaska Constitution has been dlscussed above. There-

fbre, substantial distinctions bestween citizens regarding thc
terms upon which public education is made available should Lc

a
viewed with strict scrutiny and upheld only when justified bv a

16

co@pelling governmental interest. SHreese v, Smith,.supra_at 17%.
A Public education is available to petitiqners an terms_mmcn
diféérén; than those upon which it is provided to most Alaskan
cnildfen. Petiticners have no local secondary educational on-
portunities, while most Alaskan cnildren do., Petltiioners are be-
vond the reach of.the compulsory attendance law and are not we-

7 1n order to obtain the complete secondary educaticn o

school.
wnich they have.a right, petiticners must leave their famil;us
ané.home.communities for nine months of the year and attend hoard-
iag schools elsewhere.in Alaska or in other states, while woni h-
laskanrchildren can obtain complete secondary education without

living away from home.l8

16, M. in Support, 18-22.
17. Compuisory attandance laws reflect the great importance of ed-
ucation. Mam. in Support, 14-~15. '

13. As discussed in dotse L0, boarding scheol dpportunities must
conitlnued for those desiring and entitled to them; however, .o

o

e

Laes

poarding programs' are the only educational opportunity provided pe-

titioners.
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The affect of these distinctions is that petitioncrs.are ei-
cluded from school and denied their constitutional fight to puﬁ—
lic éducation.lg Thisrexclusion is not justified by an govermmen-
tal:intgrgst, compeliing or otherwise; :indeed, strong governmen—
tal:interests regquire elimination, not perpetuation, of the dic-
tinctions 5e£wéen plaintiffs aﬁd other Alaskan children.2?¢

Peiitioners right to local sacondary educational opportuni~
ties is- confirmed by the state schocl laws and eduéation regula-
tions. .The school systaem, as designed.by the legislature,
consists of ététewide local elementary and saecondary schools.
2.5, 14.03.010 et seq.?} TFor example, A.5. 14.03.020 eatitles
each child to aﬁtend_schooi in the district in which he is a
rasident."subjectito the provisions of Alsf 14.14.110 and A.S.
14,14,120." Shis section is not satisfied if an elementary or
sacondgry child liﬁing in the State~Operatéd School District may
atitend & schbql.located somewhere within the statewide district

22

perhaps hundreds of miles from his homa. The referenca to A.5.
14.14.110 localizes the place of the school required.
The court below found AVS. 14,14.110 “inapplicable to tac

present litigation;“23 yet recent amendments to this section

were adopted, in the words of the Governox, to clarify "the num-

Ler of students for whom classes must be provided® and "leglsla-

tive intent regarding when a district must provide local educa-

ticnal services,”

iY. Mem, in Support, 14-18.
20, Fem. in Support, 18-19.
21. Mem. in Suppoxt, 9-12,
22. Compare Order, at 7, n.%a. )
23. Order, 6. - -
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[emphasis added] .44 Peotitioners believe that A8, 14,314,110 is
aupllcablu and states the circumstances in which tnh Alaska State-

OﬂeraLLd bchool System, and other school d;btflc g must providac

. e o
local_elementary and secondary aducational services.®> The & AT

interpretation of A.S. 14.14.110--that .a school district may not
require a pupil to live away from home ih order to obtain a se—
cohdary education ~-- was made by the Department of Bducation it~

;elf'ovér-twd_years ago.26

Finally, zegulation 4 AMC 06.020 (a) is of particular inter-
est to the petitioners;27 it reads:
- Bvery child of school age shall.bave the right o
- .. a secondary education in his community of residence,
wihgther in a city district, a borouwgh district, or
the stata—operated school district. :

The court below found this regulation "ahbliguous" and that
the phLases "community of residence” and "“tatE“Op rated sgciool
district" were "apposite.” Further, the court said, the recoxd
lackéd ﬁany indication regarding-why.the regulation was adopted

or the purposes intended to be obtained."28 petitioners disagre

et
ol

The regulation is clear on its face. The Department of Education's
Notice of the proposed regulations of Novembey 29, 1871, explalnsg
tnu purpcse of 4+AAC 06.020 as establishing "the right of a

school age pupll to secondary e@ucatidn in the community of his

2&. Mem., in Suppert, 10, nlli.,

25, Alaska aLatu—Gperated School System must ¢perate and ma
schools in accordancu with state education laws and regulati
A.3. 14.08.050, Reply Mem., E. :

2
2
2

6. Reply Mem., 10, Apoendlx A=d,
7. Mem. in Quoport 11, R Qly Mam, , 9.
28. 01’.'(..:.4., 8- 9 )
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residance.ﬂzg Also, companilon regulation 4 AAC 06.025 (2), clear-

ly expresses thelr intent as follows:30/31

1. Every cnild of school age shall have the right

to an elementary - secondary aducation in his dis-

trict or community of sidence.

2, No ¢hild of school aqe shall be requlred to live

-away from his usual home in order to obtain an educa-~

tion. :

The court below was in error on these points and petitionex:

are, as a matter of law, entitlsd to secondary education in their

comnunities of residence.
CONCLUS1ON
For the reasons given, and in particular because of the im-

portant fundamental rights at stake, petitioners respectfully e~

“quest that this'?etition for Raview be granted and that a ddcision

e entercd in their favor on the guestions preacnted for review,
Ffurther, petitioners stand ready to submit sypplemental memoian-
da and present oral argument on these vital issues, if this Couxt

30 desires.

x

X L S
Respectfully submitted this 27 éay of October, 1973,

Py ke . \
//. : ." //7 /,. \) o P
LB ety fa s (f ¢ T e
CHRIST OPnLR R COORE

Attorney for Petitioners

29. Reply Mem., Appendix B-1

30, Mem. in 3uoport Appendlx- Reply Memi., , Appendix B~5.

31, O{Hér information in the Record pertaining to A.S. 14,14.150
and these regulations can ke found in Plaintiffs! umorunqum in
Support of Application for Temporary Restrainiag O;dur and Motion
for Preliminary Injunctlon, EBxhibit A, pp. 2-1L.
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