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RULES RELLED UEOK

Alaska Appellate Rule 23 provides:

Review of Non-Appealable Orders or Deci-
sions. An aggrieved party, including fthe
State of Alaska, may petition this court
as set forth in Rule 24 to be permitted
to review any order or decislon of the
superior court, not otherwlse appealsble
under Rule 5, in any action or proceed-

Ang, elvil oy criminal, as follows:

{(a) Trom ilnterlocutory orders grant=-
ing, continuing, modifying, refusing or

‘dissolving injunctions, or refusing to

dissolve or modify injJunctions.
“{b) PFrom interlocutery orders appoint-
ing receivers or refusing orders to ter-

‘minate receiversnips or teo take steps to

accomplish the purposes thereof, such as
directing sales or other disposals of
property. :

(¢} From any order affecting a sub~ -

- stantial right in an action or proceed-

ing whileh elther {i) in effcet terminates
the proceeding or action and prevents a
final Judgment therein; or (2) discon-
tinues the aetion; or {(3) grants a new
trial, :

(d) Where such an order or deciszion
invoives a controlling questien of law
as %o which there is substantial ground
for dlifference of opinion, and where an
immediate and present review of such
order or decislilon may materially advance
the ultimate termination of the litigaw-
tion.

(e} Where postponement of review
until normal appeal may be taken from a
Pinal judgment or where 11 will resuld
in injustice because of irmpairment or
a legal right, or because of unnecessary
delay, expense, hardship or other related
factors.

Reliefl heretofore avallable by writs
of review, ecertiocrarl, mandamus, prohi-
bitlon, and other wrlts necessary or
appropriate to the complete exaercise of
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this court's jurisdietion, may be oh-
tained by petition for review and the
procedure for obtaining such relielf
shall bpe as preseribed in Part VI of
these rules. ' :

Alaska Appellate Rule 24(a) pfovides:

. .. {a) When Granted. A review is not ..
B a matter of right, but will be granted
only: {1} where the order or decision

sought to be reviewed 1s of such substance
and importance as to justlify deviation
from the normal apprellate procedure by
way of appeal and to reguire the immedi-
ate attentlon of this ecourt; or (2) where
the sound policy behind the general rule
T regquiring appealis o be taken only
from fingl judgmentes is outwelghed by the
claim of the individual case that justice
demands a present and lmmedlate review
. . af a partiecular non-appealiablic order or
y ", decision; or (3) where the superior court
T has so far departed from the accepted and
usual course of judiclal proesedings, or
. so Tar sanctioned such a departure by an
Inferior court or administrative tribunal,
as to call for this court's power of
. supervision and review.

Alaska Appellate Rule 24(ec) provides:

(e} Contents of Petition and Answers.
The petition shull contaln a statement of
fact necessary 0 an understanding of the
controlling questlon of law determined by
the order of the court, a statement of the
guestlon itsell, &and a statement of the
recasons why a substantial basis exists
for a difference of opinion on the gues-
tion and why an immedlate appeal may ma-
terially advance the termination of the
litigation. Where orders or decislons
arising from different cases or proceed-
ings pending in the zame court are sought
to be reviewed, and where they involve
ldentical or closely related questions,
it shall suffice to file a single peti-
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tion covering all the cases or proceed-
ings. '

The party seeking roview shall bée known
a3 the petitioner. All other parties to
the procecdings shall be named az respon-
dents. The petition shall nol exceed 15
pages in length and shall include, or have
annexed thereto, a copy of the order from
which appeal g sought showing cvhe date
that 1t was signed or entered, and copiles.
of any findings of fact, concluslions of
law and oplnion related thereto. Within
7 days after service of the petition, an
adverse party may flle an answer in oppo--
sitlon. No reply brief will be filed un-
less ordered by Lhe court., The applica~
tion and answer shall be submitted without
oral argument unless otherwise ordered.
Motlions to dismiss a petilfion or cross-
petition will not be received. Objections
to the exereise of the discretionary power
of the court to grant a petition or crass-
peltition must be inceluded 1n memoranda
in opposition. . _ S
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Statement of Facts

Appellate Rule 24 requires as part of a petitioﬂ
JTovoroview "a statementbof facts necessary to an understand-
Ang of £he controlling gquestion of law determined by the order
of ﬂhe court.,™ The statement of facts contained in the
pet;tion filed by plaintlifis 1s both intrinsically inaccurate
énq,'ﬁnre impeortant fbr the purpeses of this review, violéﬁive
of Lo the letter and spirit of Appellate Rule 24,

"While the naned petitioners desire Lo proceed as
reprecentatives of a classz, the leglitimacy of thnelr status
a8 f&ﬁresentatives of & class has been challenged by the

reﬁﬁprdents. 1/ Respondents' motlon im this regard has. not

yéf B?eﬁ-ruled on Ly the 3Superior Court nor have any findings
_orIStipulations been made as to other “facts'" which petitioners
asseré.' of eqhal importance, petiticners' counsel has main-
tained consilstently throughout these.proceedings that the
asterirination as to the elass action motion Is wholly irrele-
vanti ﬂo the legal claim involved in Count I of the complaint.

it is apparent that petitioners' "statement of fact" is

;"iw irrelevant and improper for a petition for review.

o

vizinbive Lo Count I would note that there are 27 named plain-

e .

of whom only & (3 in Bmmonak and 3 from Kwigillingolk)

]

AnE .

i/ befendants' Motlon to Dismiss the Action as to the C
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wpuid be_sﬁbject to the atate's compulsory attendance law. 2/
AS 14,30.010. The named plaintiffs live in the villageé af
Emmonak, Kongiganak, and Kwigillingok each of which 1s located
in the ﬁnorganized berough, Of the threp villages only
Emmonak is';ncorporated and none of them has taken the loeal
initiative to operate itz own schoolsi Thus the schools
whicﬁ are_opefated in these villages, as well as the mecon-
dary'programs which are avallable to peﬁitionérs elsewhere

are operated and supported wholly by state and federal funds.
-Addiﬁionally, it should he noted that prior to the_filing of
the original complaint in this action, respondentz had alreédy
proceeded towards construction of a secondary school facility
in Fmmonak {as well as a number of otherjrural, predomjnéntly
native communities) with some 9 million dollérs derived

_ from the bend issuc of ch. 170 SLA 1970. 3/ Additionally,

approval of a second bond issue in November of 1972 (ch. 195

2/ TFirst Amended Complaint, paragraphs 3-30. It should be
Ttbserveqd that atl 6 of the named plaintifls who would be sub-
ject to the compulsory attendance law 1 they lived within

two miles of a secondary school gre In fact enrolled in fully
accredited secondary programs. Further, of those named plain-
tiffs who claimed not toc be enrolled, each one ls over the sge
of compulsory school attendance. There ls no way of deter-
mining at this point whether any of them would be enrolled in
any event. :

3/ See Memorandum to Governor William A. Egan from Commis-
aloner of Educatibn Marshall L. Lind, dated July 21, 1972 and
attached as Exhibit B to the ﬁff;dav1t of Robert L. Thomas,
Exhibit 4 to Defendants' Memorandum Opposing Summary Judgment

helow.
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SLA 19?5} made available an additional 16 million dollars for
rural éecondary school construction.

The new, state financed secondary school in Fmmonak
should be operational during the 1974-75 school year. In the
interim, defendants have agreed to make secondary_program-
avallable in Emmonak usiyg existing elementary school facili-
ties for any secondary school-aged children who desire to
pérticipate. 'Q/ For the two jears during which thils program
haS=been provided in Emmonak, very few secondary students
elected to stay in their "community of residence” and parti-
civate in this specilally established program. .

It should be noted that all of the named plalntiffs
have héen given the oppoftuﬁity to attend secondary facilitics
hih the State-Operated Schoolldistrict although not in their
"eommunities of residence." Méhy have done. so. Othérs have
instead elected to leave the State—Operateﬁ Sghool district to
attend secondaﬁy programs elsewhere {e.g., Anchorage). i/
None of the named plaintiffs have been "forced" to leave their
diStrict of residence since the named plaintlffs, like all

others similarly situated, select the program which they preler

L/ Stipulation of"the parties.

5/ As has been polnted out below, respondents have taken
gignificant steps, many of them initiated prior to the filing
of this lawsuit, to reduce the distancces which rural bearding
students travel to attend school. -In 1869, for instance, somne
1100 students actually left the state to obtain thelr seccon-
dary education at BIA schools in the lower 4. That situation

=3 .
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Qgch‘year. Moreoﬁer, correspondence-study is available for
any students who desire 1t. Pinally, it is not contested |
" that éll of ‘the educational costs for ithe named plaintiffs,
inclﬁding the coét of transportation and boarding where.

requested, have been pald for with public funds.

5/ (cont’d.)

has changed drastically, To the point where there were to Le
no new starts in out of state BLA schools this year. Addi-
tlonally, even within the state, the addition ol reglonal
schools in Bethel and Nome, pilus the further addition of a
growing number of area high schools, such as the one soon to
open in Emmonak means that public schools are in fact being
" brought clogser to the homes of the petitioners. It is thus
no ionger true that many students are kept away from their
families and communities for nine months of the year.,"
Petition, pg. 8. ' ‘

o
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Jurisdictional Statement

Petitioners seek inbterlocutory review of the
Superior Court order denylng thelr motion for summary judgment
as to Count I. This review is sought pursuant to Appellate
Rules 23 and 24, rather than the normal type of appeal under
Rule.?. Tgis Court should deny this petition for review.

Appellaté Rules 23 and EH.provide for Supreme Court
review éf interlocutory orders or decislons of the Superior
Court., As such,'fhey establiish an.exeeptional procedure, aﬁd
stand In distincti@p to the normal rules of appeal which allow
appeals only from final judgments.

In establishing Rules 23 and 24, it was recognized

' .that severe Injustice could be done to & party who was reguired

‘to walt until arter final judgment.to gain review of certain

lower court rulings. On the other hand, 1t was also recog-
nized that the traditional abpeal procedure (as oppesed to
piecewmeal.interlocutory review) was in mbét cases the better
way to proceed, The.Court was thus gilven discretion to grant
petitions for review in extraordinary instances.

: The actual operation which these rules were to have

was discussed and stated In the two early. cases of Citv'gg

Fairbanks v. Schaible, 352 P.2d 129 (Alaska 1960) and State

of Alaska v, Hillstrand, 352 P,2d 633 (Alaska 1960) and has

been conslstently adhered to since then. In Schaible, the
. N

 Court set out the conslderations governing'the petitlion for

5



review s follows:

The court is of the belief that ultimate
justice is more 1llkely to be atiained 1f
the issues are required to be procesgsed
Cdn the nopmal npanner, ROV pdversAEy
‘treatment of all iszues of fact ond law by
the trial court, before resorting to the
appellate court, has been found Lo be sound
policy, The fact that the ultimate deci-
sion in the case is of great importance
. iz all the more reason to requlre
Lhat the issues be handled in the normal
manner Iin the ahsence of reasons that
compel a different approach. Deviation
Trom the normal procedure is only warranted
in the unusual cases menticned in the rules
to prevent injustice. At pg. 131.

Ten years later, this Court recounted the history of
the petition for review and reaffirmed its long standing position

in fanby v. State, 479 P.2d 486, (Alaska 1970). There Lhe

Gyttt sald:

.+ « we have granted petitions for review
only 1n a few cases, 6/ Most petitions

for review are denied without opinicn. In
light of trial court realilties, we prefer

in most instances to wait untii the final
Judgment before ascertalning the most lmpor-
tant Issues in the case, We also refrain
from prematurely lmposing our views upon the
parties and trial court, thereby possibly
confusing the Issues and prejudicing the out-.
come. Contento v, Alaska State Housing
Authority, 396 P.2d 1000. It has, therefore,
been our avowed poliecy to almost always re-
qulre cases to proceed to final Judgment be-
" fore review may be had in this court as of
right. :

Hot only must the case usually pose an 1lmpor-
tant questlon for us to grant review, that
guestion must demand an immediate review, 1/
The conditions of“both Supreme Court Bules

23 and 24 must be met. At pg. 489

—&-
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6/ Baker v. City of Fairbunkg, b1 P 2d

386 TAIaska 1970), right to jury trial in any
eriminal prosecution, Green v. State, 462 P.24
994 (Alaska 1969) cert. den. 398 U.S. %10,

90 8. Ct. 1704, 26 TL.Ed.24 70 (2970), consti-
tutionality of method of lmpaneling jurors;
Security Industries v. Flckus, k39 P.2d 172
(ATaska 1968), significantly )roadening pre-
trial discovery; Hebel v. Hebel, 435 P.2d B
(Alagka 1967), abrogating parental immunity;
Crawford v. State, 408 P.2d 1002 (Alaska 1965},
constltutlonallty of method ol jury selec-
tion; Walters v. Cease, 388 P.2d 263 {Alaska
196M), popular referendum does not post-

‘pone the effective date of legislative

get; Knudsen v. City of Anchaorags, 3558

P.2d 375 (Alaska 1960), right to jury

trial for vioclation of city ordinance,
overruled on other grounds; Mliller g“
Harggﬁgrs 392 P.2d 21 (Alaska 1964},

fendant's automobile insurance’ oollcy

and written statement of eyewitnessces to

the accldent are discoverable.

It is'important_td nete alsc that in the relatively
few instances whére thils Court has granted petitions for re-
.view, the issues révieﬁed have almost invariably involved some
procedurai decision the resolution of which would matérially
affeet the result of the whole litigation ana thus place undue
burden on all parties to the litigation i1f not resolved. Be-
sides those cases noted in footnote 6 of the above cifed lan-
guége from Hanby, procedural issues were invoivéd in each of
the_followinglcases where review was granted by this Court:

Hartwell v. Cooper, 380 P.2d 591 (Alaska 1963), improper ser-

vice of process; Hartford Accldent and Indemnity Co. v.

Consolidated Trucking Co., 498 P.,24 274 (Alaska 1972), fallure

-




of Superior Court Judge to disqualify himself; Alexandér v.

City of Anchorage, 490 P.2a'910 (Alaska 1971), right to coun-

sel in ordinance viclation case; and State v. Browder, 486

P.2d592§ {Alaska 1971), right to jury trial in direct criminal
contempl of Court charge. Second in ffequency, and overlap-
ping.to an_extenﬁ are instances wheré the Superiof Court's
ruling oit the interlocutory matter has "so far departed from
the'accepted and usual course of judiciél proceedlings "ag to
 require 1mmediate review to prevﬁil clear injustice. Miller

v. Atkinson, 365 P.2d 550 (Alaska 1961); Knudsen v. Clty of

Anchorage, op. cit.; and Hartferd Accident and Indemnity Co.

v. Consoclidated Trucking Ce., op. cit. .‘Indeed, as noted in

the azbove eclted lanpuage from Henuby, this Court has said that
Ithis-sort of departure from normal judiecial proceedings is the
only exception to the reguired need for immediate review.

In the instant case, respondents would certainly con-~
‘vede that the legal issues decided by the Superior Court are of
some substance and importance. That by itself however is ‘
not enough to invoke the petition for review. Indeed, as the
Schaible Court noted, the very I'sct that a legal issue 1s of
gréat importance to a large number of people and/or groups 1s
by itself all the more reason Lo adhere to the normal manner
of trial and appeal. Moreovér, this Court has consiastently
held that petitions for review are to be ‘granted only when
the requirements of EEEE Rule 23 and Rule 24 have been met.
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State v. Browder, op. cit., Hanby g; State, op. cit. Here,
petitioners fail tp satisfy either rule.

Clearly the refusal of the type of ﬁandatory injunec-
tion which petitioners seek as relates to Count I 1s not what
was inteaded by Rule 23(a). What petitioners seek 1s in fact
more in the naturé of mandamusz or declaratory action which
would, if resolved “according to their assértions, provide for
a massive change of the status quo. Ceftainly,.the_immediate,
irreparable harm which was traditionally regquired to invcke
equity jurisdictionﬁis not present here in a ménner requiring
departure from the ﬁofmal appeals process.

Moreover, it is problematic.whgther'review will

"materially advance" the ultimate termination of the litiga-

‘tion. Only 1if this Court were %o reverse the Supelrior Court

order as a matter of law would the necessity of a trial be
eliminated, and even 1n that eventuality, further proceedlngs
would be required at least as to damages and remedy, to say
nothing of the issues.raised in Counts II and III which mighﬁ
well be pursued in any event,

It is also clear that petitloners are in error when
théy assert a confliet between the previously announced deci-

sions of this Court in Macauley v, Hlldebrand, 491 p.24 120

(Alaska 1971) and Breese v. Smith, 501 P.2d4 259 (Alaska 1972)

and the corder of the Superior Court in the 1lnstant case.
Macauley recognized that plenary authority of the legislature

-



in tha area of public education. However? Macauley also
recognized and accepted that the legislature may delegate
varicus educatlonal Tunetions €o local school boards. "ﬁgl
P.2d at 122. Footnote 8b of the Superibr Court order is
entirely consistent in this regafd. Similarly, petitioners
attempt to turn this Court's finding 1n§Breese that "the"
Alaska Consfitution's affirmative grant;to all persons of the
natural.right to "liberty'™, 501 P.2d at 168, into a fundamen-
tal right of all schoolwaéed children to attend a public
school facility 1n thelr community of residence. If anything,
it.woulﬁ appear that petitioners use of Breese ia.the unfair
eading of that opinion. Since subsections (k) and (c¢) of
Rule 23 are clearly not applicable, it is evident that Rule 23
has not been satisfied. §§§£§_g;_§il;strand, 352 P.2d-633;
63ﬁ. Simllar assertions as $o saving expenses and avolding
a protradted trial were put [orth by the petitioner in
Bchaible, There the Couri said:

It has not been shown, for example, that

undue or. extraordinary hardship will result

from thel requirement that petitioner par-

tiecipate in a trial, or that injustice will

or might rezult unlesgs an immediate review

of the declsion below is granted. And
although a present consideration of iLhe

decision might well advance the ultimate ‘
termination of the litigation, This would

be so only as to petitioner and not as

fo olher parties Lo the action. {(emphasis
added) '

“op. cit. at pg. 131. This final consideratlon mentioned by

the Bchailble Court is even more compelling here where
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petitlioners have in fact failed to name various indispensible
parties. 6/ Since the Superibr Court has not yet ruled on
defendants' Motion to Dismiss for Fallure to Name Parties,
review dt this point might foreclose any opportunity for such
parties to. have thelir day in Court on these issues which are
of great moment_to them and their continued operatvion.

The same factors a11 lead to the conclusioﬁ that
neithér 5ﬁbsectién (1}_n§r {2) of Rule 24(a)} are met.

Fimally;.it 1s not contended that there has occurrcd
a departure from "the aCCepted and usual course of Judlcial
procecdings" by the Superlcr Court Nor does the instant
petition involve fthe sort of procedurallissue which could
taint all furthef procecdings and thus'édverse1y affect éll
parties (as well as the judiciary).

Therefore, since petifioners have failcd to satisfy
the reguirements of gither Appellate Rule 23 or 24, the peti-

tion for review must be denied.

'6/ See defendants‘ Motlon to Dismigs for Pajilure to Name

Perties, which moticn seeks “to nave joilned various “school dis-
triets clearly averred to in the complalnt but not named as
parties.

~
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Argument for
Affirming Order of Superior Court

While respondents maintain thap review of the
Sﬁperior-Court order denyling summary judgment as a matter of
law on Cﬁunt T should nect be granted, they would also maintain
that if rgﬁiew is.granted, the results ?eached by the Superior
Court must be affirmed,

The.limitationslimposed by Appellate Rule 24(0?
prevent.reSpondents from fully-briefing the merits of the
Superior Court order in this Answer. Respondents arguments

are expressed in thelr Memorandum in Opposition to Plaintiffs’

Motion for Summary Judgment filed with the Superior Court.

Rather than rehash and summarize the information set ocut
théreiﬁ, respondents would instead use this limited oppor-
tunity to note véfious additional errors which appear in
the Petition for Review.

Initially, it seems evideni that petiﬁioners'bave
misread the actual holdling of the Superior Court.  A fair
readiﬂg of the order below does not support petitioners'
assertion that that Court found the issues raised in Count I
to be non-Justieciable. 7/ Quite to tﬁe cohf?ary, the
Superior Court cléarly faced the constitutional issue:

- . . . to the extent that plaintiffs seek &to
predicate thelr prights upon the fAlaska Con-

stitution or the speciflce statutes which _
they have cited, they wmust fail. The Alaska

7/ Petition for Review, Pgs. 3, 47,
. ~12-



constitutilonal provision reguircs only that
the leglislature establish a uniform system
of public educatlon and a “system” simply
means thal the same "system" shail be opera-
ble in every school within the state, i.e.,
there shall be a similarity of textbooks and
a similarity of curriculum in the variocus
‘schools. Ses Serranc v, Priest, H4E7 P,2d
1241, 1248-49 {Calif. 1971). #Whe lepisla-
ture has cstablished a "system of public
education" in article 14, and nothing in the
constituticnal orovision or the statuted re—
quire a secondary schogl or even a program
of secondary education in gach individual town
or village within the unorganized borough.
{emphasis added) B/

Petlticners' first "guestlon for review" is thus a red
herring.

Petitioners state the second guestion for review
as'being "whether, as a matter of law, pétitioners have a »ight
Lo public educétion which, under the Alaska Constitution,
schoel laws and education regulations{ includes the right
ta local secondary education." 9/ As stated, thias question is
éomewhat misleading, for it is evident that petitioners do
have.ayailable to them local secondary edutcatlonal opportun—
ities in the form of correspondence study. Addit;onally,
the state system of local government would allow petitioners
to.form a local governmental unit which had.the abiiity and

responéibility to provide local schools. Thus, in effect,

the question which petitioners are really asking this Court

8/ Order, Pg. 6.
9/ Petition for Revilew, Pg. 3.
. wm13m



to review is whether as & matter of law, petitlorers have

& right to publlic education which, under the Alaska Constitu-

b

- lute riéht to attend a secondary school facility, constructed.

and operated who%ly by tﬁe atate, 1n each village or popula-
tion enclave where at least 8 school—agéd children reside.

‘ The Superior Court answers this gquesticn In thé
negative. The only problem which the Court had with the
varlous statutory and regulatory.material inveived 4 AAC
06,020(a’}. 10/ The Court found this regulation ambiguous
on its.face, but held that respondents'® interpretation must
prevail: as being the one "more in iine with the statﬁtOTy
scheme under which the reguiations werve promulgatcd.” ;1!
It should be noted that in order to.clear up this ambigpity,
make'evident the origlinal intent of the subject regulations,
and prevent further unnecessary confusion, respondents
comﬁenéed shortly affer the Superior Court order was 1ssued
with the redrafting of this regulation in an unambiguous
faéhion. A notice of rﬁle making in this regard will be

igsued in the near future.

10/ Order, Pgs. 7-9. - "
11/ Ibia. Pg. 8.
T-lh- _ .

tion, statutes, and educatlon regulations, includes an abso-
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Conclusion

It is the contention of respondents that pefitioners
have faliled to provide justilication for lmmediate review by
- thls Court of the interlocutory order of the Court helow
denying as a matter of law plalntiffs! Motion fdr'Summary
Judgment. _Furthermore, the réspondents.contend that the order
issued by ﬁhe Courlt below squarely met the legal issues con-
tained in Count I and properly concluded that petitioners
are not, az a matter of law, under state constitution,
statutory, and regulatory provisions entitled to attend a
state coﬁstructed and operated secondary program in evary
commurity of at least 8 secondary school-aged children in
the state. For the reasons set forth iﬁ.the Jurisdictional
‘Statement, this Court should deny review. Should this Court
grant review, the results reached.by the Court below shéuld
pe affirmed. _

DATED at Juneauw, Alaska this iﬂf% day of Qctober,
1973.
Hespectfully submittad,
JOHN E. HAVELOCK

ATTORNEY GENERAL
STATE OF ALASKA

Peter €. Parirow
Assistant Attorney Gerieral
Attorney Tor Respondents’
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