ITf. PLATHLTEFR' CONETITUTIONAT, KLGMAT TO ATTSMN
PUGLIC ECHOOLS HAS LHFM ABRINGEFT 1Y MRETEDANTST
TATITRE TD TEOYINE THEH SECONDARY SOURMLE OF
THR SAME TERMB A5 THRY ARE PROVIOTD TO OTEDR
ALASEAN CHILOREN, IW WIOLATION M ARTIOTE 1.
SZCTTON 1 OF THR ALASEA CONSTITUTION

. Local secondary schoolis are prowvided to maas Mlaskan secondary

schocl ane childrenr ne matter whors thewv live,

T nuhlic school swvarer of Alasks was eetabhlished b
the legislavure wheon Lt enacted witle 14 of the AJaska Statutes.
Hhitc wltimate responsibility for +he avsilem rests with “he frate,

rather than local admirnistrative unita, Macaucley . Tildenranrsd,

supca, at 122, the educaticnal avetem coeaked ﬁy the léqislature
sitablishes local achanls acrass the stote nffcriﬁj hnth ElEm%ntary
and .socordary education.  nder Lhis ﬁvstéﬁ, lucal miblic schocis
are in fant provided ta 90% of all secondarcy stndents. In Lo .
rightern oily school distriots, spproximately 1057 seonmdary
Akwdents are enrolled; [R.30%-31171 and  virtually all attend

sehaoal without living awav from howe. Tn the +en Yorouch school
districts appraximately 17,803 seoondary studentz aro enralled:
[R.3033~311]1 and wvirtually all asttend schoel wiLhowut Living away
fram home. Within the state-operated school district 1094 soeondary
students attend on-base day schoola and live nearay with thoir
families. [R.312] Alec withir the Atato-overated school distrier,
anproximately 1455 gecondary students are enrolled in Alaska
dtate-Operated Schoual Systemz’ schools, [R,320] which most zhtendd
without living away from home. n o few othur cormunitiea

within the stute-operated school districlk 208 sexgndary students
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attend Burean of Indian Affairs' schools withouot living awawv
frow home. [R.3231-324]

aocording tp Commissioner ldnd, the fotal of those
rorolled in secondary schoola throughowut the state 1s inflalkec by
the nimhe~ attanding throuwsh the boarding heoee progoar.,  [R.O156]
Thereforn, 1f the total public scooadary school earollmant of
21,409 is redoced by the npumher in the boardino hémn DYOOCAM,
1171, [R.325] then it 1s accurate to may that approximstely
28,238 Alaskan children attend public secnndary school witheat
Yiving away From home. Meibors of Lhis majority live in uarban
ar=m3a and snall rural communitics and in bﬂrmugﬁ schon] ﬂ%ﬂtriﬂtﬁ;
ity school districts and the state~dperateq school district.
Foyty=zix Alaskan colmunities with populatiorns of less than 1400
have either their own high schonl or dailv access to one. [R.131-
133] |

FPlaintiffs are the sizoable ainoriey whe caanct aitand
seoondary srhool withont living away from home., &s dcscribend
abpwe iz p. 5, they 1ive in 145 natiwe communiltins ranging in
sime txoq 2104 to 36, “ost are within the state—operated schoal
district, Dut saveral arc city ditstricts and cthers are lovated In

. C 17
borough achonl districts.

[EXCER.

17, Akhiok, EKarluk, Larscn Day, ©¢ld Harbor, Dusinkie and Fort
Lione are in the EKadlak Island Barcwngh, and English Rav,
Fort Graham, and Tyonck are within the Kenal FPeninsula
Eprough. [E.133-140] '
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Apnroximately 2186 plainti-fs atbend secordary schoal
away Lrom horms. [[t-32%] 0f thesae, 1171 attend the State's
boarding home and regional schools nrograr which scattore them
haphazardly ﬂDIﬁHH.LhB stiute. Children from aniak,. for example,
a village of 205 [B.124)] located S0 air milles from Dothel [12.3718]
Attend  suhoal din five different gities: Anchorage, Bezhol,
Kodiak, mMoiGrath ard Palmer. Mm.3a2e, 39, 3130-331] hj another
example, seven cnildreh from Barvow, populalieon 2104, [E.128]
travel 670 miles to attend high school in Tolk, [E.332] population
214, [R.133] The other 1I15% anpellants atterding schanl arc
enralled in boarding schools opartated by the lLnreau ofF 1ndian

"Tfaira in Alaska and in Oreqgon. [R.33R8]

B. Flaintiifs are donied the 1lo2al secondary day achaol oppor—

tunitisas that are srovided o almopt gll ather secondary

schonl age chlldren in tha state,

The plaintiffs conatitute Lhe paly aignific=nt excoption
ta tha pattern of lﬁnal schoonle degcoribed abowe .. By Slate oracticoo
who plaintiffes are oiven ﬂiffﬂrent sroatmant thana hedir
gsimilarly gltuated neers in the provision of a fundamertal
congtitntienal xight. There 1s an diEpute ooncoraing this f;:t-

In 1ts Memorandum of OQppesition to Summary Judgmenl in £he
court helow, the 2tate cpnoeded:
Defandants conoeode that net £l school-aged chlldrer
ir the state are provided ifentical cducatiopal HEIVIaa,

and that szems childten 11ve davay From their aorrs”
home while attaiming = sercndary education. [R.T739)
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As a reanlt, the children in 145 native commuailies
hawe no secondary school oo attend.  Thoy are not peculred to

attend school anywhers. Those who attend o 50 at the aacrifice

f family 1ifer, while those who live at home must acoest the

premature formination of theldir education.

2. Artigle I, Eectian 1, of the Alaska Constituflon Forbicds anecgual

ling governmental interesat.

Artf:lﬂ T, Section 1, of the &lasks Conatitution quarar-
lees to all eitizens "equal rights, opportunvities and pvotection,®
The State's haphazard provision of lecal scconcary eduacation,
howsver, ocrenmtes twe classes of sovondacy sohool ane chilﬁ:un:
thos> who Are prnviﬂeﬂ_ﬁennnﬂarv erfhonlas in oy neart tAasdir oommgnitor

of roasideroes, and thoas not reqrirsd 0 oatlend achaal who =t
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leave their familiera and their usual hewes o 5ttenﬂ gecondary
school, 17 Thepe clossifications constitute Aecidedly unequal
PTovieicns of oducational obpor-unlty and ot the right to artend
Poblic schoola.  They al=q dizcrininate against wadondary schaol
ade childron whose hnﬁe CoMLInity lack a goeandary achand. #g
the (Initnd States Supreme Tourt FOrmElsbeod the cffect in Tunn w,
Bluti=tein, 405 0.5. 910, 339, 31 L.Cd.24 274, 232 {13721, in a
cAse dinvelving the right to trave] --— dquoted by this Coure with

approval in Stote . Wylie, supra at 147 =-- this jie A "clezgifloa-

L]
tion which servas to penalize the oxercisc of. that right,,.."

Thesa classificationsg:

1. The two clasees oreated by the State's fract.ices mewy alsc
e defined An another wak: thase who are nravided sohools ——
elementary and secondary —— in or neay thelir community of
roaidence, and thoge who must leave their families and
nsual homee to attend secondary school. Defiped ir this
way, the "privileged" emlass includes VIry noacly all
school age childran in the atate —- oxceplt plairtiffg,

In addi+*ion ta the 20,238 secondary studenis who zttend
lecal schools, this "orivileged” class includes 63,431
elementzry stodents: appraximately 45,134 in ailty and
korougk achool adigericts, povs attending on-base achools,
and 631% within the state-vperated schonl district wha
attond state mohools within their community 0f residence.
[R.309=3284]1 Tn addition 4758 alamentary students in

the state-cparated school district attend E.l.A. achapcls
[R.321-323] Many of these schanls are 2xtromely small, =uch
a3 thoae at Gustavus, Igiuglg, Paxsen ard T'anacrogs,
eorolling fower tham 20 studepts, [R.37T6, 318-3149]

Althaugh  laocal elementary schenls are availahla in «ach

2f plaintiffs' communitice nf residence, local secondary
=chingls are not. There is no statutory Lamis for aperating
elumentary, hu+t oot secandary achosls, in those compunilics.
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impermigaibly condition and penallze tha eicht...
Abeent a eompelling state interest, a HLate may
not bunrdsn the right...in chis way. 405 [D.R. at
a2,

The right t2 attend schocl, speciZicallyr cuaranteesd by

Ertigle WII, Section 1 of the Alaszka Constitution, i3 a fundamental

right,

Az a tesult, as thils Court oxplained less thar six manths

ago 1n SlLate v, Wylie, aupra at 145, & clussification whick

akridyges this right or vlacea an vnegual burden upon its exerclae

must be justliicd by a compelling ptate interest:

oo IE the classification denics or asridgos 4
"fundamental™ rlght, then the ¢lassification will
"withetand constitutlonal sorutiny only upon a -
clear ahowing that tha berden imposed i1s noogssary
to protecskt a comnelling and substantipl qavernmentzl
interest." fOregon v. Mitchell, 400 T7.5. 112, 231,
27 Lu.rd.2d 2723, 346 (1970},

Otherwise, tho classification comatitutes a-denial of aqual srotec—

Rior in vimlati&nfﬂf Article I, Sectlien 1.

19.

This covrt also ruled in Wylie that a classifi-

cation which 41d nol invelwve a fundamental intcrost -[or
E "snspecst" critecrial <ounld nonetheless constitute a
denial of egual protection unless it passed Lhe judicial
rational kasls Lesk. To pasa this conztikwlional Lest &
clagssificalion:

mast be rezasonarle, naot arbitrarv, zod mnust resl
dpon some grouad of differsnes havlng a fair and
guhstantial relation to +the obhject of the legis-—
latle so thet all persons similarly circulstanood
shall be trested alike. [emphazis added] .
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D. HNHeither s compeiling state intercst nor & retional hasis

exints Lo juatify +he wuregual provisian of secondary schenls.

The conrt helnw rade oo fiading of anv compelling govern-
mert intereat that could quetifv the State’s nnequal wravision of
the basie aonstitwtional right +a attend =chool.  Indecd, the oourt
belew maide no equal protection Analwsis at all. PLaintiffs gubmi
that this fFailnre alone warrants reoversal of the diswlsszal hy the
ocourt below. Plaintiffs alse submit, as Jdiscnsged abowve at
that the reoord pelow ls devoid ot zny demonstraticn by tho
dafendants of a compelling state interest that oould justify auch
digcyiminatery tresatment.

Moremyer, plajntiffs aabmit thal ewsn if tha ziaht o
attend puklic achael were deemsd not to be fuuﬂamcntﬂlr the hap-
hazard manner in which secondsrv schoola have been prowridad
ir sMmall sommonities would £21) to mesh even the rational baals
teat. HNa "ground of diference” has been identified hy Lhe Slate
and been shown to have "a frirn and substantiai relation to the
.dbjEut af the legislatlon.”

Tha cemir+ below thua cammitted roversiole errnar by
dismissing plalotiffs' claim withowt andertaking any constitutional
analvaiz of whether +heir right to egual pratcéti&n has heen deaisd
and witheu+ requlrineg the State o bear iis burden of damonstra-
ting a cempellirg interest, or ewven a cational kasis, for ite

treguzl provizion of ehe conptitutionel right to attend school,
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