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- claim of the right to secondary education in their communitieg of

- residence undexr the regulations, laws and constitution of Alaska.

" Opposition, at 24, lines 4-6. The other phrases upon which

-
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IN THE SUPERIOR CDURT-FORK?HE*STATE OF ALASKA
- ) _

PHIRD JUDICIAL DISTRICT

MOLLY HOOTCH, et al.,
' ' -Plaihtiffs,
v.

ALASKA STATE-OPERATED SCHOOL
SYSTEM, et al.,

M e Moot M et gt Yo M et Tt St

. REPLY MEMORANDUM OF POINTS AND AUTHORITIES _
"IN SUPPORT OF PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

. Plaintiffs have moved for summary judgment on their

Plaintiffs are entitled to summary judgment where there is no
genuine issue of material fact, and plaintiffs are entitled to.
judgment as a matter of law. Civil Rule 56(c}.

" THERE IS KO GENUINE ISSUE OF MATERIAL FACT

Plaintiffs héve presented two material facts neéessary td
support their.right to local sgcondary educatiqn:_(l) they are |
éecondary échoql age children, and (2) the& regide iﬁ communitias
lacking local_éecondary educational opportunities.

ﬁefendanta.contend that some genuilne issﬁes exist with
respect to the second material facts whether plaintiffs' communi-
ties lack local secondary educational.opportunities, Mem. in |
Opposition, at 23-25. Plaintiffs agree with defendants that. the
eszence of this material fact is that defendants "do not operate
and maintain a secondary school or provide daily transportation to

a secondary school” for each of plaintiffs' communities. Mew. in

defendants comment, such as "they do not provide secondary educa-
tion*, "no secondary education is provided", "denied public educa-
tion", "local secondary educational opportunities have not been

,made_availéble“, and “defendants have excluded plaintiffs from
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' fact that defendant do not
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public school", are either semantic variations of the admitted
operate and wmaintain secondary schools

in plaintiffs' communities or provide daily transportation to

Qgpondary schools, or they. are legal conclusions based upon the
5 _ o _ _

Cadmitted fact.. _ o

as for defining the term "secondary education,"

tiffs mean and accept the definition conceived and expressed by

plain-

- the defendants in their regulations 4 AAC 06,020(a) and 4 DMAC 06.

025{a), and the[minimum.staﬁdards adopted theresunder., ' Mem. in

Support, at 11l-12,

Defendants assert a second genuine issue exists regard-

“ing their future plans for providing, or not pro@iding, local

'secondary schools, 'Mem,'in'0ppdsition} at 24-25,

Plaintiffs

have stated that the défendantghave no plans to operate and main-

tain secondary schools in most of plaintiffs® communities in the

.foreseeablenfuture. The basis for plaintiffs' statements, at

pages_3, §, 12 and 14 in their memerandum, is paragraph 47 of
defendants' Answer. Responding to plaintiffs' allegations that
secondary schools were not provided in 145 eligible communities,

defendants said that secondary programs were being provided in 19

. of those communities and 14 other communities were scheduled for

secondary programs in the next school year. Defendants then

'admittedlplaintiffs' alle&ations with respect to the remaining 112} -

communities. Defendants failed to mention any plans to provide .

:secondéry schools'in'these 112 communities, therefore, plaintiffs

made the reasonable inference that no such plans exist. Mem. in

' Support, at 12-14,

In additiﬁn, the asserted issues regarding defeﬁdants'
future plans to provide or not provide schools, and speculation -
as to future upgrading of defendants' minimum Standards for of fer-
ing secondary education, are not actually éenuine issues of mét@i;
ial fact affecting this motion. The material fact is that '
plaintiffs?feside in communities that do not have local ses

3
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eéucation. Defendants®, lack of plans~ﬁo prov1de local. secondary
educatlon in the future shows only that thls quectlon is ripe for

adjudicatieon,

Finally, defendants assert that & éénuine iséﬁe:of

material fact exists with respect to the guality of eduéation whicg

will be available to pleintiffs if their motion is granted. " M.

i Oppovltlon, at 25 26, Defendants argue elsewhere in their

memorandun, at 18, that criteria Suéh as "educational neéds" are
not.judicialiy manageable, angd plaintiffs have not raised gquality
of education as a material fact in this motion. As'stréssed in
theirlmemorandum in'support,fat 8»9; élaintiffs.s&ek only enforce-

ment of existing rvegulations by which the defendants themselves

'

have prescribed the kind of secondary education which must be

provided in plaintiffs' communities,

As an additional note, hundreds of the plaintiffs are

ﬁot'attending school;.'Mem.'in”Suppﬁrt,.ét.S. Of the individual

plaintiffs, Christine Atti, Elizabeth'Frieﬁd,_Herbert Peter,
Lucille ﬁvon, Stephanie Phillip, Ida Trader Duny, 5 rank Xameroff,
dr., Agatha Kéyes, Ursula Trader and Elsie Black are' in their
home comﬁunities and are not iq-schcol, as shown by the pleadings

and answer to interrogatories. In addition secondary school age

children living in communities without local secondary schools are
beyond the reach of the complusory attendance law and are not

" reguired to attend school. " Mem: in Support, at 1l4-15. Enforcing

plalntlffs' right to local secondary education will provide local
schools whlch plalntxffs will ke able and reguired to attend. as
an obvious result, more school age children will be in school and,
therefore, their achievement level will be higher. _ .
Plaintiffs have shown by their analysis of the pleadings
that no genuine issues of material fact exist on the claﬁm for
which they seek sﬁmmary judgment; Defendants have not presented
factual issues to controverk plaintiffs‘ analysis. Defendants

have disputed some of the expressions plaintiffs have used to
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 tunities.

. Board of Education. Recognition and enforcement of this xight

not raise this argument. -~ Mem. in Support, at & n.l. Therefoxe,

. @ecided that their éanstitution'would guarantee public education

.to all children in the state., Alaska Leqlslatlve Counc1l,

characterize thése facts, but thebe differences are insubstantiall

- Sup, Ct“-’. Op. #878, April 27, 1973); Braund, Inc, v, White, 486

There is no genuine issue of material fact. (l} plain-
tlffs are - secondary school agc chlldren, and (2) plaintiffs re-

side in communlt;es whieh lack local secondary educational oppor-

' PLAINTIPFS ARE ENTITLED TCO JUDGMENWT
C 0 AS A MATTER OF LAW "

Plaintiffs' right to seconda:y education in their com=
munities of residence is derived from the Alaska Constitution,

' state education laws and regulations promulgated by the State

does not depend upon finding that education is a fundamental ine-
terest under the federal constitution made applicable to the .

states through the Equal Protection Clause, and plaintiffs did

San Antonio Schogl District v, Todriquez, ' Uls. s 35 L,EQ.

2d 16 (2973), and Lau v, Nichols, 41 USLW 2389 (ch Cir. Jan. -8,

1973], as cited by defendants, are not in poxnt

Education may not be among the rights afforded explicit
protgction in the'federaliconstitutioh, ag Rodrigg@z says at 44;
however, the framers of the Alaska Cohstitution,'with_full knaow~ .

ledge thaf“ﬁény Alaskan children did not have schools to attend,

| Alaska Constitutional Convention, 742; 2- Id 1513~ 1514 1520.

Thug, the Alaska Conqtitution, Arﬁicle VII, Section l, does
specifically create and reqoghize public education as a fundament-
al personal right belonging‘to all children - native and non-
native, rural and urban - in the state.

Qherefqre, in this motion plaintiffs do net seek to

find the right to local secondary education in the broad, often
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vague, language of the1federal.tha}kggctcction Clause, as de-

fendants seem to think.‘”MGM;-in.GEEpsition, at 11-23, - Plainkiils

ciaim this right, as Alaskans, under the sp&cif16 lan§uage of

the Alaska Constitution and the state educatién laws and ;gguia_
tions. These Alaskan provisionslare relevant, clear aﬁd.diractly
6n point; while federal equal protection standards may be im- |

preéise; therefore, an Alaskan court must and should prefer to

decide this motion on the basis of Alaskan law, Breese v. Smith,

‘501 P.2d 159, 166 {Alaska 1972).

As plaintiffs find vindication of their rights in state
law and base thelr motion for summary:judgment upon it, counsel

for the.defendants goes to great lengths to say that our state

_constitution, laws and regulationg -~ the laws defendants are

obligated to interpret and administer =-- do not entitle all

'Alaskan'children to attend local secondary schools, The attorney

general presents a novel theory in this regard: that state offi-

' cials such as the Commissioner of BEducation, the Superintendent

of .the-Alaska State-Operated School System, and the members of

the State Board of Education have unlimited discretion to decide

whether or not they will enforce and obey the state constitution,

school laws and regulations of the state. This response belies

- the clear meaning of the constitutional provisions and laws in

quegtion, séeksmnullificatiqn of regulétions formulated by these
defendanfs, and contradicts defendaﬁts‘ prior interpretation of
their legal obligation to provide ‘local secondary education in
virteally every community in the state.

‘Artigle VII, Section 1, fequires.tha legislature to
eétablish_and naintain a system of public sqhools open td all

c¢hildren of the state. Our Supreme Court has held this language

mandatory, nbt permissive, Mécauley v. Hildebrand, 491 P.2d4 120,
122 {(Alaska 1971). The legiélature does not have discretion to
decide whether or not it will operate schoéls, as -defendants

assert at page 5 of their memorandum: the comstitution says it

-8 =
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mudt establish and maintain schqDlS.Kij
For Alaskans, the right %o public education created and
guaranteed by the state constitution is a EUndamehtal'personal

right ranking with “liberty" in importance to the indi%iﬁgﬁ;.

Education s perhaps the most important function of state and

local government,“ Brown v. Board of Education, 347 U.S5, 483, 493,

98 L.Ed, 873, 880 (1554), Education plays an "indispensible”

role in modern sQCiety as a determinant of an individual's chances
for economic and social success, and as a unigque influence on- his
development as a citizén and his participation in political and

community life. ' Serrano v.'Priest,.SVCai.3rd 584, 604, 96 Cal.

Rptr. 601, 487 P.2d 1241 (1971). Education, the Serrans court
said, is vital to the continuation qf liberty and cur way of
1ifq; .It is eséential for the presérVation of our demoératic:
Iinstitutiqns, it is universally relevant, it involves intensive
contact betwéen the government and individualé,'it is unmatched
‘in the exteﬁﬁ to which it molds the perscnality of our youth, and
it is:so important that the sﬁate has made it compulsory. = Id.

at 609»510, For these reasons defendants' attempt to distinguish
“liberty" and_“education" as cqnstitutional rights of varying

quality is spurious. Mem. in Oppasition at 12-13,

Since the right to education, like 1iberty, is a fun-
démental’right'specifically created by the gtate constitution,
aﬁf'impairment of this right must be scrutinized under the "o
pelling interest® teéﬁ of Breese, . It is not enough, as defendanis
suggest at 13, for plaintiffs to be prbvided some education;
plaintiffs are entitled to education upcn the same teyms aﬁd con-
ditions as it is provided to other Alaskans. Aany abridgment or
impairmeﬁt of plaintiffs' fundamental rightato educétion must be-
justified by a compeliing state interest flowing frqm some enumer-

ated constitutional power. ' Breese v, Smith, supra at 170-171;

Mem. in Support, at 18-22, Defendants have not cited, and they

will not find, any constitutional power of "administrative discre-

-5 =
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tion” tﬂat permits them tao withhold iocﬁl secqndary education
from plaintiffs while providing if to others, or te impair in
anf other way the education which is provided them.
Plaintiffs'_right to secondary education in tﬁeirrcom—
munities of residence is based on more than analysis of state
consﬁitutional provisions. : + is set forth in detail in the laws
enacted pursuant to thelconstitutional'mandate,.and regulations

adopted pursuant to authority given by the legislature., By their

motion for summary judgment plaintiffs are perely asking the Court .

to enforce thase current laws and regulations.  Mem in Subppori,

at 9-12,
To carry out the constituticnal mandate to establish
and maintain schools the legislature ¢reated the Deparxtment of

Education, headed by the State Board of Education. A.S., 14.87.

075. The Board of Education is authorized and required to promui--|

gate regulations necessary to carry out the provisions of Title 14,

'A,S. 14,07,060.,  This delegation of rule-making authority is both

proper and compiete and, 5o long as the Board's regulations are

not inconsistent with the statutaes, its regulations have the forgae !

of law, ' Boehl v, Sabye Jet Room, Inc., 349 P,2d 585 {Alaska 1960).

The Board's regulations are the law of the state and are entitled

to enforcement as such, and a reviewing court has noe authority to |

substitute judgment as to the content of the regulations. . United

States v. Howard, 352 U.S. 212, 1 L.Bd.2d 261 (1957); K. DAVES,

ADMINISTRATIVE LAW TREATISE, §5.03, at 29% (1858); 73 C.J.3.

Public Administrative Bodies and Procedure, §108 (1951},

Anong the regulations promulgated by the Boaxd are 4

ARC 06,020(a) and 4 AAC 06,025 (a) which guarantee every child the

that community is in a city district, borough district or the
Y

state-operated school system, and set minimum standards for the

operation of such local secondary programs.

The Board of Education has discretion to decide the

- -
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right to secondary education in his community of residence, whethel
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'f%ThESE'regulationS'are binding on all school districts including

wtlhe Alaska State-dperated School Systen (hereafter ASOS);

content of its regulations, and inpromulgating 4 AAC 06,020 (a)
and 4 AAC 06.025(a), the Board has exercised its discretion by E

deblaring where and how secondary education must be provided.
) i . :

'DefendantS'argua that AS0S has discretion to decide

whether, when and where to operate schools under A.3. 14.08,090

(12).. " Mem. in Oppoasition, at 6-7, 1l. AS50S' discretion td

establish, maintain and operaté'schoolsjhowever, is not absclute,
ASOS' authority in all sehool matters is expressly limted by state
laws and the regulations of the state Board of Education. A.S.
14.08.050 is perfecﬁly clear on this pqint: |

. " Authority of the board of directors. The bhoard of
' - directors has exclusive managenment and control of
all state-operated school matters associated with
the state's program of education at the elementary
and secondary levels subject to the state laws and
' the reg ulations promulgated by the state Board of
" Educatlon. |ewmphasis added]

ASOS'dées_not have discretion to decide whether or not
it will follow such state laws and regulations as A.S. 14.03,080
{a}, A.S. 14.14.110, 4 AAC 06.020{2), and 4 AAC 06,025(a): it
must obey them., If this defendant choses'to.ignore these laws
and pursue a cﬁtrse'charted qnly by “discretion”, it must be re-
strained. It also cannot, as defendants suggest at 10-11, aveoicd
a regulation having theﬁforce of law which sets “minimum standards®
fdf éecondary”education by just not offering_seéondary education
at all in its schools.

Beyond tﬁe_reqﬁired minimuns fqr seecndary education in
each of plaintiffs' communities, the regulations permit boarding
programs. A.S5. 14,08.0%0 (14}, A.S. 14.14.110, 4 AAC 06G.025{h).
This peint was‘cleariy stated in plaintiffs*® Memorandum in Support

at 15-16 n.12, despite defendants' remarks to the contrary. Mem .

in Opposition, at 11, The defendants' minimum standards for offer-

ing secondary education require that the boarding programs be

an
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A ' :cipy and borough school districts also exercise authority

continued, and plaintiffs would insist that they continue in
-addition to local secondary education to provide plaintiffs equal

leducatidnal'opportunity.

.
-

'%ﬁbject to state laws and regulations of the state Board of Educa-
tion. A.S., 14.14.060{(g); A.S. 14.14,065; A.S. 14.07,070; .

Macauley Vv, Hildebrand, supra.

5The'defendants;do not have discretion to decide whether
to follow or enforce the state school laws and reéulations qf the
Board of Education. Defendants, however, dispute the meaning of
_4 ARC os.dzo{a). They argue than the term “ecommunity of residence®”

really means "school district", Mem. in Opposition, at 10. ‘“here-

fore, defendants argue, the regulation is satisfied if school age
énildren who reside in any community in the huge snate~operated
school dlstrlct are offered secondary education at some cther
place also within the boundaries of the dlstrlct. “There is no
indication that the phrase was intended to mean population en-
claves, no matter how small "within thé State-Operated School

System". Mem. in Opposition , at 10,

-Plaintiffs disagree. The clear meaning of 4 AAC 06,020
(a) is that secondary educationimust be prqvided in every communi-
ty, no matter how small, in accordance with the minimum standards
of 4 AAC 06,025{a), except for communities within the statutory
plassification-of.;noperative districts [A.S. 14.14.120], The
text of 4 AAC 06 020{(a) is decisive on this point:

Lvery child of school age shall have the right to

a secondary education in his community of residence,

whether in a city district, a borough district, or
_ the stat@-operated school district. [emphasis added]*

*The quotation of this regulation in the Memorandum in Support,
at 11, is erroneous. The above guotation 1s correct. Also see
Appendix B-3, :

Kol
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The gffect of this regulation is not to delegate the
. . . . ) ol .
decision as to whether secondary schools will be established “"to

any -settlement or other unorganized community no matter how remote,

small or transitory." Mem. in Opposition, at 10, The regulation
was adopted by the state Board of Educapion in the exerciéé\éf its
dispretion_tq establish statewide administrative policy. 2&s such,
the regulation has the force of law and must be followed by avery
school district.:

_ Defendants also characterize plaintiffs!' reliance.upon
A.5. 14.03.080(a) and A.S. 14.14.110 as a source of the right to
local.secondary education as a “"tortured interpretation” of these

laws. " Mem« in Opposition, at 6. Yet, the Department of Education

and defendant. Marshall L. Lind, Commissioner of Education,
puklished 2 gsimilar interpretation'of these laws nearly two years
ago, before 4 BAC 06.020(&) was édopted'or'prcposed. “The depart-
nment's publicaticn, Small Secondary Schools Administrative Manual",
issued in September, 1971, [appendix A] contains the following
statement, on page 1l:
-'Lagally, a digtrict must provide & secondary program
for its resident pupils. As a district may not re-
“guire a pupil to live away fxom home in order to
cotaln a secondary education, it must make some wro-
vision for those pupils who elect to stay in their
home communities, [footnote: &.8. 14,.14,1103 a-
small school which generates five or more secondary
pupils annually has no options and is required to

provide a secondary program. [emphasis in origin-
alil* : . . :

Admihistrativé inﬁe¥pretations of law, such as the fore-
going, as with the spécific regulations already mentiqned,'are
bhinding upon ihe defendants. Now that ﬁlaintiffs have sued to
enforce these laws and policies, defeandants capnot reinterprei the

laws, reject their own policy manuals and argue that their own

regulations are over-broad, Defendants' role in drafting and

;Thls.pﬁblication'was written prior to 1972 legislative changes
in A.S. 14,14.110, discussed in Memw, in Support, at 10.

.

- 10 -
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promulgating these regulations and interpretations of law should
estop them from now denying.their clear meaning and should compell

th;s Court to conclude that plaintiffé-are entitled to summary

- judgment..
\ ..\:.‘

'.¢-ﬁﬂ If following the state constitution, laws and regulation:

means that schools must be established where now there are ﬁona,
then this must be done., If there is to be a system of public
schools open to all children of the state,then the schools must

be sufficiently numerous so that all children of the state nay

receive the education to which they are entitled, Judd v, Board of
Lducation, 278 N.Y. 200, 15 N.E. 24 576, 118 A.L.R. 789, 792 (1938)

The fundamental righf to education under the state constitution

‘and plaintiffs' rights to receive education in the manner required

by-state'law cannot be dependent upon the subjective discretion

and good faith of school administrators. ' Breese v, Smith, supra,

at 171; Hosier v, Evans, 314 F, Supp, 316, 320-321 (D.V.I. 1970).

Defendants argue that plaintiffs have not applied foxr

special secondary schools under‘State-Operated School By-Law,

§2.06., They offer the Affidavit of G. Lee Hayes.to show the pro-
cess by which communities may apply for high schools. Memrlig
Opposition, at 9, and Exhibit 2, However, the application form

attached thereto refers only to the establishment of elementary

schools. Defendantsdo correctly point out that plaintiffs have

wholly ignored the pfovision in these by-laws referring to estﬁb-

lishment of special secondary schools, §2.06(B). Plaintiffs

ignored this provision because it is based upon regqulations which

have been repealed. This By-Law reads:
B, Special secondary schools-may be established.

1., Special high schools may be established in con-—
nection with an existing elementary schoel where
there are twelve (12} or more eighth grade graduates
under twenty—-one (21) who will enroll and attend
classes regularly. '

This By-Law is idential to former.4 AAC _24.020(b},

which read;

- 11 -
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(b} Special secondary schools may be established.

{1} Special high séhools way be established in
-connection with an existing elementary school where
there are 12 or more eighth grade gradvuates undex
21 who will enroll and attend classes regulaviy..

Thig By=-Law and former 4 AACI24.D20(b) are also guite
similay to former 4 AAC 06.020¢(a), which read:

SPECIAL SECONDARY SCHOOLS. {a) The board may
establish special secondary schools, either graded
or ungraded, for thoge pupils who would otherwise .
be unable to atitend high school, if thewre are 12
or more eighth grade graduates under the age of

20 who will attend classes regularly.

These two regulations were reﬁealed and replaced by
4 ARC 06,020 and 4 AAC 06.025, the regulatioﬁs nnder which plain-
tiffs claim.the right to secondary’éducation in their communities.
cof regidence. [See Appendix B]  The new regﬁlaticns went into
effect July 9, 1972. Therefore, By-Law §2.06 (B} is inoperative.
| It is also no answer for the defendants to tell the

plaintiffs that their communities should organize into first class
cities and boroughs, operate their own schools and thereby secure

their right %o local secondary education. Mems in Opposition, at

8. The state-operated school district is part of the public
school'5ystém of the state, just as are other districts; A.S.
14,12.010. The AS0S iz required to operate schools in accordance
with state laws and regulations. of the State Board of_Educatioq,
and.all defendants have a duty to enforce and.follow those laws.
Plaintiffs}ére'Alaska citizens. The alaska Cohstitntion guarantees
theﬁ the right to public education, and article I, Section 1, of
that constitution declares that they and all Alaskaﬁs are "egual
and entitled to egqual rights, opportuhities and preotection undeyx
the law”., Therefore,_ it is totally improper and unconstitutional
for defendants to decree that plaiﬁtiffs‘ commumities must becowe
first classucities or boroughs before they, mere.childreﬁ who
could not even vote on such a question,‘can exercise their right
to local sécdnaary education. Obviously this was not required of

the commupities of Anderson, Anmette, Cape Pole, Copper Center,

- P -
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Delta Junction, Gakona, Glenallen, Gustavus, Healy, McGrath,

Northway, Suntrana, Tanana, Thorne Bay, Tok, Bethel, Christcochina,

Fort Yukon, Gulkana, and Metlakatla, all of which are within the

fgﬁate~opa:atéd school district and all of which have: local secondar

scﬁéols or daily transportation to.secondary schaols. See
Plainciffs*® Reguest for_hdmission, fileﬁ October 24, 1972,
.-Dgfendants-attempf td distinguish cases cited on pages
16-17 of plaintiffs® memorandun. from thé siiuation_now before the
Couft.on the basis that those cases inVQLVed complete denials of

public education. ' Mem. in Oppositioh, at 16-17. In thoge cases

the'piaintiffs were dgnied the'right_té attend public school.
That is precisely the situation here: . £ﬁe plaiﬁtiffs are denicd
their right to attend public school at the segondary level because
their is no local secondary school-for them to-attend.

Plaintiffs are nqtfrequiréd to go to schopi. Eecause

there are ho -local secondary schoels they are beyond the reach of

‘the compulsory attendance law; a point ndt argued and apparently

conceded by defendants.i Mem.'in Support, at 15-1l6. Plaintiffs

may take correspondence courses which, defendants afgue, is an

educational opportunity availéble.to all, ' Mem. in Opposition ,

at 13, énd.Exhibit 5. However; there is nothing in the compul-
sory attendance law.which reguire plaintiffs to-take ﬁhese'ccurées,
the one regulation describing correqundence-coursésIrequires that
the.douxses_be properly supervised (4 AAC 33.060), and it is well
settled that corresPQﬁdence courses are not the legal eguivalent
bf schoai. *In Re Shinn, 195 Cal. App. 24 683, 16 Ca;. Rptr. 165,

(1961); State v, Counort, €9 Wash, 361, 124 P, 910, 41 L.R.A.N.S.

95 (1912}. Defendantssay they alse operate "supplemental" board-—

ing. programs which pléintiffs may attend, Mem. in Oppositiomn,

Exhibit 5. However, plaintiffs are not required to attend these
boarding programs eithex.
What the plaintiffs want and need, and what the defendant

have failed to provide,'is local secondary education. The

- 13 =
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school. Id., No. 10. Plaintiff Ida Trader Duny. attended

A5,

:
N

plaintiffs’ answers to defendants' interrogatories {original and
two:sugplemental answers} show that all plaintififs would prafer

to attend high school in their home communities and that this

opportunity has never been made available to them. ' Ans. to inter-
rogatories, 10, 15, 20, Many of the plaintiffs are not able to
leave their homes for nine months of the year to attend distant

boarding schools for personal or family reasons. Plaintiff,

e A 1 b R Y A A £y VAR, PR 7 Mt o S 3 Ao 4 1 e

Lindsay Trader, for instance, did not return to boarding school -
this school year because his father is 11l and cannot 4o heavy

work, so Lindsay was needed at home.,  ‘Second Supp. Ans. to Inter.,

ﬂq;'QQ Plaintiff Herbert Peter. returned to his home in
Kwigillinqok,after a death in the family and {then &idn'tc want to

lcave hig family again and go to bearding school, " Pirst Supwp. Ans.

td Inter., No., 12, Plaintiff ZElizabeth Friend. did not want to
leave her family and, as a”re&ult, has never attended boavding

boarding school for two years and completed the tenth grade; how-
ever, in the summer of 1972 she got nmarried and though she would

like to finish high school she is not willing to leave her husband

and hone cpmmunity to do go, * Second Supp. Ans. to Inter., Ro. 7, 9,

Many of ﬁhe plaintiffs don't like boarding schools ox
havé had bad experiences there.  Given the Hobson's choice of -
boaxding schools or no secondary school at ail, they prefer to
remain homg. Plaintiff Christina Atti attended Bethel Regional
High School fb; two years but midway in her third year there she !
went home for Christmas and decided not to retuxn because her
parents didn't want her to go back and she didn*t like the school.

First'SupD;'AnsL to Inter,, Nos. 7, 12. Plaintiff Sl=zic¢ Mute

dropped out of Diamond High School in Anchorage and returned to
her home in Kongiganak because she found her boarding family to0

strict and because she was often sick in Anchorage. Second Supp.

Ans. to Intérr., No. 9.  Similarly, Plaintiff Stephenie Phillip

- id4 =




oo ks m e T

B i b ot T R Tttt

.

LAY ORFICED OF

ALASKA LEGAL SERVICES CORPORATION

BA4 WEST DIXTH AVINUE, SINTE Z04

ANCHORAGE, ALASKA BDEQ]

272-8431

Wi

S —

has dropped cut of high school twice} from Anchorage inIIBTO, and
from Bethel in 1973. She dropped ‘out becuase she was restless,

couldn't contentrate on ner school work and missed her home and

i ok R e A n T L

family, ' I4d,

%

Plaintiffs such as these, who:cannot-or do not want to
‘leave their families and hdmes_to attend béarding gchools, have no
opportunity.to get a secandafy education.- They are denied their. |
right to'public'educatioﬁ. They'afe excluded from school. They
are prevenﬁed fxom recei?ing the education to which they are .
entitled under the Alaska Constitution because defendants have
failed ta enforce and follow the laws apd reqgulations whi;h re-~
gquire that secqndary education be provided in plaintiffs’ communi-
ties of residence. _ |

| The Plaintiffs are not isolated individuals living on
islaﬁds or in otherwise uninhabited areas, as those in ﬁhé 60 and

65 year old cases’ gited by defendants, ' Mem. in Opposition, at

1l4-15, Similarly situéﬁed people in Alaska, such as remote home-
'steaders, would'be in an inoperativé district situation.

| Plaintiffs live.in settled, permanent communities, The
.individuql plaintiffs are from Emmeonak, Kwigillingok and Kongiganak

which have 439,. 148.and 190 people,respectively. Mem. in Support,

at 2. The 1972-~73 enrollment in the elementary schocl in

Emmoﬁak; aperated'bY'the Bureauw of Indian Affairs is 16l.. The

eﬁrollment in thé Kwigiliingok_elementary school is 55, Lind,
Answer to Interrbgatories, No. 21, Exhibit 21a, The 1972-~73 en-
rollment in_defendantéf elementary school in Kongiganak ﬁas_72.
Id., No. 19, Exhibit 19. | |
_Plaintiffs_are eligible for and entitled to secondary
education in their commuﬁitiés of residence. The Alaska Constitu-
tion commands that plaintiffs be provided public education. To
effectuaté the constitutional mandate, schools must be sufficiently

numerous and geographically situated so plaintiffs have access to

R .
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iénd, as a result, they have denied plaintiffs their right to local

'
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them. Under the school laws and requlations, plaintiffs have
the right to secondary education in their communities of residence.
Theése diregtives are specific and clear, and defendants must obey

them, jThe_defendants have not'followed or enforced these. laws

éecondary education and, with it, their right to public education.
To secure plaintiffs' rights imﬁediate Jeaicial action is
wérranted and nécessary.

For these reasons, plaintiffs‘urge'this Court to grant

their motion for'summary‘ﬁudgment.

Respectfully submitted thlsokfléay of May, 197Z.
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CHRLSTOPHER R. COOKE
Attorney for Plaintiffs,




