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INTEREST OF BMICUS CURIAL

The Americsan Civil Libertlas Unich is a natipnwide, non-—
partisan aryanizatien with aver 275,004 members in the Unibed
Skates. The Alaska Civil Libertiss Usion is the ACLG's Rlaska
af[iliate and has over 450 membars thranghout the State of
Alaska. Tha ACLOD is dedicated te defonding the frndatantal
rights of =11 hmericans.

In this case, the gtate of alaska has placed two fundamental
rights in gonflick by its reﬁulramﬂnt that matiwe childretn leave
thelr villagss aad familiss in ordar to recclve secondary sdu-
catiernal apportunities. For the mast pari, this has meant that
naltiwe children have had to chooss either Lo foreco a secandary
education or ta live in a £oBber hﬁmﬁ or hoarding achoel in a2
largar <ity. The ACLD has deternined to nppnse-ﬁhls“pnlicg of the
ctate of Alaskz because it thps unduly interfers= with tiho funde-
mental rights to privacy, freedonm of asznstiation ard cultaral
integrity in family lifa as a conditicn te lpiepentation of the
fondawcntal right te education.

| The Iindlan Rights Committes of the ACLEF Martionzl Boardd
haez vated to support Lhe £iling of thiz hrief, and itlhe Mountain
Statos PBegional DEffice has preparcd the brici, as stalff counsal
for the Copmittec. The Alaska LU has joined in Lhe hricf.
Lettars of consent to the filiag of the bhri=f hawve beoen filed

with the Clexk of the Coart.



I.
TEF FIHAST, KINTH ANDN POURTFEMTH AMSNDITNTS T THE MITED STATES
COMSTITOTION AND ARTICLE T OF TUE CONSPITUOTION OF THE Z'7A0% OfF
ALEERAE LSTAILISH A PEVDAMENTAL RIGIT T3 PRIVARIY, FECEDOM OF
AESDCIRTI-’JI'{ AHD COLTUORARL THTESRITY T8 PAMILY LITE.

The Appellantas and the obther Bmicl hawve alkly demonstrated
the axtent of the invasicon of the fundamzntal rights of the
native dppellants oocasiosned by the state's regquirement that
pative children leave thelr hemes and families and live with
strangers in a distant city as a condition to providing adecatian
beyond +he =sixth grade. The caze at-har has no relalizn Lo
"nelghborboed school® or bussing controvercies, since no school

integration plarn has avar anvisioned the exient of invascion of

protected fresdoms wf family life encountexcd In the casze at bar.

The case of fGriswold w. Coonscticutb, 381 1.5, £7%, is the
sertinel case of modern timea, in a line of case= most roecocnlly
summarized and avgmented by the Suprene Couwrt in 16z aboriion

decicion, Roo Y. Wade, 410 71,5, 113 (1973}, recegrirming ar implied o

"pernumsral® right to privacy of family life, “Phis clucker of
rights has heen varicusly ldentified.

vavin the conoeot of perrongl "likerty? enbodied
in tha Fourt=enth amendment's Due Progess
Clanse; or in parsonal, maxital, fawmilial,

and poxunl privacy sald tn be protockbsd

by the BilI of mights or ibs penunbras.  See
Criswold v, Conpechticul, 301 G.5. 473 (1965 ;
Eisenstadk v, Laird, 403 .8, 433 (19720 id.,
at B0 (wlike J., conourring); or among thoso
righis reswerved to the peaple by LT #intl
mmendriert, Griswold v, Qoanecuicual, 381 .S,
at 488 [(Golcoerg, J., concurringl.

410 u.5. atr 1249,



Indeed, the Supreme Conrl authoricatively and decisiwvely
mummarized the emeraing law of privagy tn setting foxth the basgia

for its recoqnition and extention in Rea:

The Conatitntion does not ewplicitlsy

menticon asy richt of orivacy. In a live

of deciszions, howowver, going back perhaps

ag far as Onign Dagific R, Co, v, Botsforg
141 uU.3., 2549, 261 [iBd1ly, th=a Codrt haa
rcoogqnized ok a right o porsomal privacy,
or a fguarahtes f certalnl arcas or zZolos

uf privacy, does cxist under the Constituotion.
In wvarying contexts the Cowrt or indiwvidoal
Justices have indeed Ffound at ieast tre

racts af that right in the First Avendmsat,
Stanley v. Georogis, 34 T.5. 537, 564 [L9G62);
in the Fgurth and Fifth 2mendments,

Texry v. Ohio, 392 0.3, 1, B-9 (19G8),

Katz v. United Stzbes, 383 U.5. 347, 330 (19E7],
Boyd ¥. Onited S5tases, 118 U.5. 616 [(1BE6),
zee Olnmste=zd w, United States, 277 0.5, 438,
4% TI1528) [Brandeic, JF. dissentingl; ir the
penumbres of ths Bill of Rights, Griswald v
connecticut, 381 U.5. 479, 484-485 {I1IG5]: in
the Winth amendment, id., at 436 (Goldberg,
J., cnncurring); or in the conecept of liberty
guaranteesd by the first section of the Fourteanth
hmendment, e Kever v. hehraska, 282 ULA.
3040, 305 [(1923). Theee decisiconz melie iz
ﬂlehr that snly persconal rights thit osa bBe
dzemed "Funcanental® ar "inglicit tn the
concept of ordered linszty," Palke v, fcoreo-—
Lticut, 382 U.8. 319, 325 (1%37), ars included
in Ehis guaranles of =2ersonal privecy. Thay
aleo make it olear Llial Lo rigab mas soms
extensipn o activiticsz rolating ko marriage,
J.oving vw. Vircirnis, 338 1.5, 1, 12 (1867},
procrcation, Skinner v, ﬁiL;hmma, 3:6T,8, 535,
S41-%42 {1942], oontracocption, hisconstadt T
Balrd, 405 U.5. 438, ABI-4Ea4 {177d): 14,
E?“EED, 48 3-4E5 ['.’Ih:i.t-:,r J.., cuncurrinq],
family relationships, Frinoe 7. Massachuscits,
321 10,5, 158, 156 [124Z%, ar arﬁ T ohila rPaT1nq
and edugailcon, Flsrce v. Gogiaty gj Siatars,
468 U.E. 510, 535 (1925, Keyer v. Nebraska,
supra, :

I, at la2, 1h3.




Thus, .this clustar of rights has beon explicitly recoynized
by the United States Supreme Court. Mareover, special recognitlicn
has boen given to the neixus hetween the eparging cight to privacy

and the ﬂﬂp:atiﬂnal process, Wisgonsin- w. Toder, 406 U.5. 205,

217-212 {1%72}; Poe w. Ullman, 367 U.8. 487, 551 (1361] {Barlan,

J, Gissentingl; Prioce v, Commonwoalth of Massachusetits, 321 U2,

158, 165 (1944); Fiorce v. Society of Sisteys, 260 U.85. 310,
35 {1925]; Mever v. Kehraska, 22 .5, 394, 389 (1923, EVen

the recent oase of San Antonio Independent Schood Diskrict 7.

Rodriguez, 411 U.2. 1 (17733, affirmed this nexus ia iis dalerance
ro lacal administratiwe and £iscal auntonamy. Amlcus wroes that
thiz Court nate the Supreme Conrt's detarmination to receghnize the
ererging tight of family ariyaey me it relatcs to the cocrcion
warked by the State of Alaska in ths case at bar.

The Court should alse ncte the thyrust af Lhe Alaska
conegditutional provisions monpcerning privacy. Frivacy has bean
viewrd az & peculiar province of stabe protectlen.  As M.

Justice Gtewart said in Xatz v. Upited States, 389 D.5. 347,

350351 {1967):

A person's general richt to arivacy-—-lhis
right to %e let alcne hy other poonle—-
iz, 1ilke the prolbecticn ol AlS propaerty
nnd of hig wery 1lite, left largely Lo the
1aw aof the individual states.

ser "Project Roport: Toward an fotivist Role For Staks Bill=
of Rights," & Harv., Civ. Tts. Civ, Lib, L. Rew. 271, 301-302

(19731 .



Alaska Etato Legislature has itself explicitly recognizoed
the constituticonal richt of parents to tha care and custody of
their own children, and haz prowvided that this right cannet be in-
fringed, czcepl upon a showing that the sarents have somshow,
through their own fauwlt, falled in their legal duty to provide
four theiy cnildren. 2laskas annctated Code, Title 47, Chagstor iﬁ, pov—
taining to "Dalirguenls and Wartds of the Court," sposcifically =cts
forth the limited factual wircumstances undsr which the State of
hlazka has recognized that parsnts can bea deprived of thalr con-
gtitutianal rzight to retain cugfody and supervizsion aver the up-
hringing of thaeir ohililren.

Singe tha state has thuz vrovided an cxcopticnal procecure
for depriving }_‘.IHTE'..ﬂtH'E-f their right to privacy of Eanilh:f 11fe,
Pmicus would subwit Lhal it has implieitlj vrecognirsed the Zun-
damenkality of the rights at etaks. Tow then can the mere con-
wenienca of Lhe skate in nob providing secondary eduzational
fapilities sgrve ag the bacsiyz for inwvading that some rights
Thave is no less cocreion involved in the atate’s policy of
making access to education depeadent on the waiwer of the rigal
to privacy of family 1iis than in ths stuwte's guoeral ocustody
regalation, and Amicus swhmits thet the inconaistency between
the two pelieles showe conclusiwely Ehe cefects of the former,

The Alasxa Supreme Courlk has recognizmed the right of
privacy, as derived foom-th? coheent of Libeosty; Brocuc V.

Smith, %71 F.2d 14% (Alaska, L4727



-xathe term "liberty® iz an illusiwve
c¢oncept, incapablo of definitive
corproehennisre explicalkicon. Yet at
the coré of this concept is the potion
af total persoaal immunity from
govoramant:l contrel: the right "to
be let alone.™ &oa, E. Griswald, The
 Right to he Let aAlecnc, 55 W.W.U.L,
Few, 214 [(19ed}.

1d. at 168

The Court then conecloded that the "right te be let alons" is

=)

a fundamental right under Article I, Sacticn 1 of the Consticution
of the State of alaska; Id, at 168, 171. The Court held that
the gefendant gchool apthorities had failed to demenstrate any corpcolline
state interest to juatify interferense with this fundamental
right of privacy, specifigally the plaintiff's right to WEAr
his hair to kils perponal tastc. This decifion was also bBased
pn Articls VII, Section 1 of the Alaska Constituriem: "wWiich
guarantecs to dll children o Alaska a right to public eﬁucatiﬂn;“
Id, at 167, Althowugh thisz cace could sasily be dispased of az
a "halr" aase, ths Court in EBrecse was ochviowsly concerncd with
any encriachment on the right of privacy:
We are not unmingdful of Justiae Brandeis®
warning in Ctlmstead v. U.5., 297 0.5, 438,
48.8. €t. 564, X L.7EdT 544 (1928)
(dissenting ecpinioen), that good faitk and
lofty motivatiens ofien conceal the
greatest danger fo likerty:
Exporiciuce =shonld teach s o
be most on our guard to protect

libarty when the goverunent's
pPUrposes are heneficent., “lan

born to freedom are naturally alsrs
to repel invazion of their likoriv
By evil mindcd rolers. The groatest
dangers to liperty lurk in insidious



encroachment by men of zeal,
well-meaning but without
mnderstanding, 277 U,S5. at
4713,

1d. at 17L, 172, ftnt, 55.
IT.

TE FIEST AND FOURTEENTH AMENDM-MNTS TD THE IRITER S5TATEE CONSTITUTION
AND ARTICLES T AFD VWII OF TIAT CORSTEUILULON O 1M S'TATH OF ALASXA
ESTABLISH A FUNDAMEWTAL RIGHT TO FPUBLIC LBOUCARTION.

2s long ago as 1907, Justice Holmes declared adncatiaon,

bemanse of its high and parvasive purposs, to he: “"gne of thae

firs+ chijects af public care:™  Interstate Consol, Ry. Co, ¥.

Maseachusctits, 207 m.E, 79 (1907F. In Meyer ¥. fiehraska, supra,

educatien was given atill greater cansiﬂcratiuﬁ, ac a matter of
gsuch Ysuprome ixportance” a8 to defeat restrictive state
regulabkion. Twenty vears ago, the Inited Stater Suprema Court
recognized the fandamental irpartanec pf education ané right to

agual edwsation in the-landmark case of Brewn ¥, Board of

Bducztian, 347 U.S5. 483, 423 (1954}, staling:

Today, education 1s perheps the mest important
function of the state and local govornments.
Compulsory scheel atteadanco laws and great
expenditures for education hoth demonstrats

a recognitien of the importance of education

to our demporatic socicty. L1t &z reguired

in the performance of ovr most hasic
responsikilitiss, swen scrcvice in the armad
forees. Te I3 Lhe wvery foundation of oood
gpitlemnsiip. Toésy b 18 a principle lnstrument
in awakening the child o cultural valuas,

in preparing him for lateor prososaional
trainine, and in helping Lim io adiuskt aormally
to his enyirocoment. In those davs, Lt is
doubtful that any child n4ay reasonally e
expected tg succesd in life 1l he is denied

the opporsunity of =n edugation,  Suoch on
opportunity, whare the state has whdorizgen

to provide it, iz a rfght which murt be made
available to all on egual terma.



Eduraticn plays aon indispenssable roele in opdexrn agoietw,
Az a decisive inflience on a child's development as 8 citizen and
hia participation in politiecnl and commmitry life, the right to
education muat bhe garsfully guardsed. "Surelvy Lhe right to an
education today means mere than amcess *p oa classioom:"  Serrana
v. Priesi, 487 P.24 1241, 1257 {Cal., 1%71}. The influence ol
the school is noe confined o tcaching basico akills, and aducatist
hns-a significant trole to play in shaping the child's emotional

and psychelegical make-up; Honson v, Hansen, 26% F. Supp. 401, 48B3,

(. D.C. 1957), affd. sub nom dmuck w. Hobson, 40B F. 2d 123

(2nd Cir. 1984},

In the years since Brown, 2@ long line of cases has beon
developed treating educatiﬂn.as a. "fundamantal pight" in the
context of a Fourteenth Amendment equal proteclion analysis.
These ceses particularly focussed on the problem of racial EBRgQre-
gation and discriminaticen. Asids fron the dezseqregation csaes
frilowing Brown, a number of recent cases have resogrized
adusation as a "Ffandameatal right" and have atated that aay
clasgification restrigting the right musi be olosoly seratinizad;

e.J. wehar ¥, hetna Casuslty aad Surety EE** A40¢ 7.5, 164, 172

(1372); Wisconsin v. Yoder, supra; Hobson v, Hansen, supra;

Sgrranc v, Priest, supra; and Robinsocr v, Cahill, 118 H.J. Supc-.

223, 287 A.2d4d 1E7, 213-214 {N.J., 1972). &Similarly, a nuaher of
courts have upheld a general righl toe educalblicn and held that
handigappad children have ar egual right to education; =.4..

Pennsylvania Asgoclation Eor Retarded Children v. Commonwealih of

Pennsylvaria, 334 F. Supp. 1257 (.0, Pa. 1971) and 343 7. Supp.

273 {(B,I}, Fa,., 1972); Mills V. 2aarc nf Fdugation E£ the mdetrict

of Celurhia, 348 P, Supp. 566 (. .0, 1972).

_E...



3 ressnt decizion of the Hnited States Supreme Court, San

antonio Independent ﬁchﬁﬂl istrickt w. Rodriguez, sSuyora, SCEMms to

haye restricted the n fundarmentality" of the right =o educstion, but
interert in the opinion was the Court's combinuned recognition of
the "wndispuled importincs of edusation,” and the case ghould not
be road Lo ijEEt the existence of a Fundamental right to edngation
poder the United States constitetion.

In Hodriguasz, the Coutrt rojseted the claim that the Texas
gystal of reliance on imcal propasrily taxation to [irance public
adagation wicleted the =qual protection clauselﬁf thé fnurt&cnth
arendment. The plaintiffs in Rodrigusr argard that the Texad gyetarn
recyults in substantial inter—digtrict disparitiss 1in per-pupll
exoenaitures due to the differsnces in the walue of assexsable
—rooerly arcnd schaol districts in the stato, te the detriwcnt of
ramidents of districts having a low property tax base. Tae ro]ied
gpuglt in thob gaze WAS the egualizaticon of educatiecnal funds betwoon
the various schogl diatricts in the state. The Supreﬁe Conrt keld
thal the strict scrubiny aqual orotection toob was jnapplicakle im
such 2 cade bepauses (n} mo ahowWwing wWas maga that the system ogeTates
+o Bhe digedvantasce of the asceried suspeEct class, and [§=3] nﬁ sligme Lo
was made thab the aystem faile to providp sach child «1th edAncational
owporeinnities sufficient to acguire the hasic minimal skill nocessary
for the aajoymank ol bhe cpngditutionally prolected rights of spoeah
and of Ffall .participabiaz jin the pnlitical RLOCESE. Tadar these
cirounszanoes, ths Jours hcld <hat the ralkional relation cersbitulions
atandard waa appl-cakle. AZpalying the lattor standard, the Oourk holc
that ths Toxas System raticnally furlhers tho legitimate stats purpors

af groouraging local contral af cducation, and, pvharcfore, satisflo

[ ]

the reguirements of the equal protection rlaiima.

The Bunremc Courct riowed modriguez ag a wnlgue case an:d

prefaced its opinion acqordingly:
—n-



We are unohle to agrees that this gasc,
which in =ignificant aapects iz gui aaenecis,

-

. - _ S
mag he so neatly fitted inlao the convontional
mosale of constitutional analysis uneer tue

Fyual Protection Claua=.
411 ©.5. at 1&.

Thius, on the baszis of the fourt's opinian 2nd holding, it
4g Amicus' pasiticn that nodriguez is clearly Adistinguishakble
from, and therefore not cantrolling wi, the issucs presented
in the case at bar. Mout impertgntly, the two critoria held =0 be
lacking in REodriguez are present here. Thuoa, Awnicus wowld subait
that the porict scrutiny test cheild be applicablz bo the tnstanl
casz, sinpce ths hiﬁﬁka State-oparated School Sysien iz proeenlly
interpreting the state congtitntion and laws and its own regulatlons

in a disoriniratory mEnncer, tp the disadwvantage.of on identifiahle

suspect ¢lass baged on race. The bricfs uf the Appellante and

+the Association on american Indian affailrs, Amicns Eﬁriaz, amplv
dccument that diﬂcrlﬁinatinn, whilch wae not found by th= Suprenc
rourt in Rodrigu=z. Second, the strict soru-iny test should be
applicable sinee thig case presents a glaring examplﬁ of a
desrivalion of the minimum cducabion whicn would qualily az a
fundamental right under Rpdriguez. if the state's policy 13
viowes as a total deprivation ot secondarcy edacaticnal appoxtunizy,
thiz —onclosion iz clear. Aand the skate's regulrenment o ihe
yelinculshment of a fundamental right works just sueh a total
deprivation.

Friogr to the ;odriauez case, the phrose n fundameatal right”

wan erployed somewhat 1ongely. & nunoer of conrks, €.9-, Yool

pusach ¥. Qutfieid, 334 F Suop. 870, 974 (D, Mino, 1971) arc
Jellitfe v. Bardoid, 145 ¥, Supp: 73, FVe (O, Conn. 14%72]. had

rnled, and a number of authorities, including smicus, had arqued,

10—



rhat cducaticn was in and of itaelf a Fundamental right, and
that any regulation affecting educaticn was Lo be gerictly
ecrutinized. PRodriguacz has partially laid this notisn to rest.

Upon caraful congiderakion, the wisdom of the Court's
ruling ig spparent. The width of carridors 1n achool bBuildings,
the color scheme in alassraoms, tie matcrials to be vsed in the
construction of educatienal farilities, the number and location
af drinking fountaine--a)l of threse mattsrs "affrct” seducvation.
Are such matters to bhe strictly serutinized by the courts, and
are differanges betwecn schools oF efucational aystems to De
woheld cnly where a compolling state intercsh oan e showm?

The Court., wnderstandahly, said no; roalative Alfferencas within
the puplic educaticn systeln are ordinarily not proper subjacts
for ntrict judiclal scrubiny.

However, tho Supreme Court expressly left gpein the
possibility that class diseriminabion, and copecially raciali
digerimination, or tatal axnlnsicn From publicly supportad
aducatlion, would raguire the apblication of the strict sorutiny
test. The appellens i Eodrigacs had argued tial education was
a fundamentzl right because it was intimately invelwved in the
right to Ircocdon of spoech and the right to walte. The Court
outlined this argumenk as follows:

In asserting a nexus between speech and
sdurcalkion, appclliess urgs zhat the Tight

to speak is meaningless wnless the spzakeT

in capable of articulating nis througats
jntelligently and sarstagsively. The
rmarketplacs of ideas" i3 an cmpty forum

Far thooso locking bBasic compmunicative toclo.
Likewize, they avrgul that the corollary

right to rec=ive informaticon becomes ittle
mare thon a Rallow privilege whoen bhe POl lent

has not becn taught te read, sssinilate, and
ytilize available koowlodge.

-11-



L aimilar line of reazoning is pursued
with resgpect to the right to wvaote,
Exerolse af a franghise, it i= contendcd,
cannot be divaoaragsd fram the =dncaticnal
foundation of ths voter., Thoe clzckoral
process, il reality is ta conform to the
democoractic 1deal, depend=s on an inTormed
electorate: a vobter caanct cask his
ballot intelligencly anizss his reading skills
and thougnt processes have been adequately
davelopad,

411 U.&. at 35, 34.
Tite Court ruled that these arguments were not persuacive
regarding the fapfwal situation in Rodriguez but statcd that

they might ka contrelling ir cases involving a cemplete denial

of edusational services:

Whatever merit apnelless® argument might

hawe 1f a State's fipancing aysien ooeasioned
ahy abeolute denial of edocational oppartunitiea
to any of its children, that argument proviidss
no basis for Cinding an nterfzrencs with
fundamcntal rights whers oniv relative
differoaces in gpsnding levels are inwvelyed

and whersa--as ims truwe in the prescnt case—-

ne charge Zeirly could he made that the

eystem falls to provide cach child with an
oppRrtuaity ko acraire the basic minimal skills
neccssary for the enjovment of Che zights of
speech, and of fnll participation in +hs
political prooosE.

id. at 27,
Thus, the Court's decision in RDdriguéﬁ, taken together
with its previcus decieslonz irn education cases, slkands for e
FProposition that some sduecabtion ia a consticutionally mandated
fund:anental interest, since without educatlon g citizen cannotk
mean:ngfully exsercise constituticnal righits, which in turh canrcok
be denied absent 4 compalling slabte inlferest. In Wiscﬁnsiﬁ V.

¥oder, supra, the Supreme Court raecognized that: "sowo dogree

af cducation i3 necmssary to prepare gitizens to participate

m]dw



affactively @nd intelligently in ocur open pelitical syatem,”
and that: reducation prepare: individuals ko be self-reliant

and gself-sufficient participants in saciety." Yodar, sufra,

488 U.e. at 221. See alspc Mr, Justiec Marshall's dissent 1n
Rodrigue?, Zubrs.

The present case invelwas an absolute denial of sccondery
wducaticnal ospoartanities to the membera of the Aopellant class.
The oiwoice betwesn family and =chool for most children is
effectively ne ohoice at 3ill. To chosse to remain at home means
ta relinguish any sevondary aducalion. £an we say in thesa
kines that a pritmary cducation ia sufficient to enakle natiwe
ahiidren R0 exercise thelyr constituticonal righﬁs? When even
the State aof alaska specifies a campulsory school age af 16,
arxcepl for theae geographically isolated, principally tho class
of natlve 2ppellantsy

In Rodrigues, the Supreme Court souckt:  “the ker to
digcovering whether educalion is fundamental,..in asscssing
whether there is a right to Eduﬁatiﬂn explicitly or implicitly

guarantesd by the Constitwbion. Eisenstadt wv. Baird, zupra;

punn v. BElumenstein, 405 ©,5, 330 (1372} ; Polige Dept., of

Chigage ¥. Moslaey, 408 U.H. 92 (1771} ; Skinnce v, Oklahond,

316 U.5. 535 {1942y :"$11 0.5, at 33, 34. 1he Court then surmiscd
hat education was neither: "explimitly...or implicitly...protectod;”
Id. al 35. DRlthough Arions disagraes with the Cautrt's

rejection pf an "impliclt® right to edugation, the Covrt's

appeal to "erplicit" recoynition is of particular imoortanos

to the Alaska Supreme Jourt. Article VWII, Socbkicn B oof ﬁhe

Cuhstituticn of the State of Alaska speoifically prowvides that:

—13-



The legislature =hz!ll by general Lo

establich and majntaipn a4 system gf

Public schools UPFEnR ta all children

of the state..,,
And this zection has Seen interprated by the Alasis duprome Onort
a3 guarantdeing alt children of alasks a Tignt to public education,
Hreege ¥. Smith, 501 p.2g3 154 {ﬂlaska, 1373},

In additipn, Aruicvle I, Sapticn 1 of the alaska Canstitution

affirms that 211 BITS0N08 in Mg atate of Alaska ars granted cerkaip

inharent and natural rights:

Thiz SenEtitution 1s dedicareq to tha
Prineiples that g12 DETZoms adzwve o

Ratural right to 1ifna, Libarty, the

Bursuit of happiness . ang t3e SNlioyrant

of the rewards of Lheir ouwa indistry;

that all perecons are Ftual ang wnrvitled

‘Lo eqgual Eiohes, UopLrtuniliag, amd

Frotection under the Yaw; and thae alil

PREYEORS Mawve A respaniing abliastingn

Lo the pecple and +o the statno,
Article I, Seectian 15 establizhes 5 2-lvileqns ang immunitiaesg
clanse for tha'atate, and Articls I, Sactior 7 declares that:
"no person shall be deprivea of lifa, liberiy, ar Proaerkt,
without due process of l=w." Since the statn constitueian
explicltly guarantess a right to education, it MeComes A
fund@avant=J richt ig Alaszka, and Ariicle I, Sestions L, 7, ax
1% would requize g conpelling atate intercsl £q intarfare with
that right. ThHa Alaska Bupreme Courl hasg 2. duty- to develop
constiluticnal Privileges ynder kre Alaska ftnatituticn, ang

the Court has shown o foted willinghesg in the pazt to deedds

conrlituticnal isszues an state grounds: E:8.r Roherts S=Alz, 448 T,

28 3G (alaska, 1969); g9iate ¥. Browdor, 486 p,24 nag (Alaska, 18713 ;

"Frojeck Rebart: Temrard an Aclivizt Roile for Staks Dills oF Fighzs=,"

=14~



& Harv. Civ. BLs. Civ. Lib. L. Rew. 271, 317, 319, 323-324 [1973).
as the Court has held, any encroachment oh fundamental rights
protected by the constitution of the State of Alaska places a

heavy burden on the government to demonstrate a compelling interest.

Breese . Snikth, suDTa.

Thié approaczh, of doalating education to be A fundamental
right under th= state monatitution, has heon adopted in a receat
post=Rodrigqucs decicicn by the Supreme Court of Lhe Stete of
Mprkh Daliote, followins the lsad of khe californmia Supreme Jourt

ip Serranc, Supra; Jn the Interest of G.H., Ciwil Wo. E930

(dorth Dakota Suprems Court, ppril 30, 1973F. Sco alun Wolf W,

1

Legiszlaturc 5¢ the State of Ttah, No. 15870448 (3xad District. 2alt

— — —

Laxe County, Jan. B, 1969} Doe v. Hoard of School Directurs o

Milwaukea, Ko, 377770 (Milwaukee flrcwit CL. Ciwv., 1870); McMillan

V. EEEEE of Pducation, 430 F,2d 1145 (Znd Cir. I970), oo remand

331 F. Swep. 302 {5.D.07.Y. 1992 veid v. Budcd ofF Education,
8% W, 2& 23% (2nd Cir. 127¥1). Thus, Mmicus urges bhis Tourt Lo
prescrve: "the most ipoortant [unction of the state and local

govoernments, " LDrown, Funri, 347 U,5. at 493, and ko declare

edusstion ko be a fundamental right under the alasks Consiitution,
whatewver its status under the United States Constituticn.

The racent United StAates Supreme Court opinicn of Lau V.
Vichols, 42 U,5.L.W. 4165 (Januwary 21, 147431 should also ke
oconaidered by the Court for gquidance in che iagtant oose. In Liad,
the Suprems Coutt did not reconslder its decision in Rodrigucg
rut did hold tlha* Seetieun 401 of the Civil Rights Act of 1B4id,

42 U.5,.C. §EEDG il , which bans discrimination kasedc on hracE, -
in any Yrodran...recelving fedoral Finanrlal asgistance,”’ Tognioed

the San Franclsco school system ta provide students pi Chinesc
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ancestry with a meapingful educatian. The Court Tequired that

the school svstem take affirmatiwe steps to rectify language
deficiencies of such studenta. The Alaska schosl avstem receives

in axcoes of teh million dellars of federal aid ananuallv.  {Seo
Flainti<fs" Fixst Amended Complaint, p. 20, $77). Thus, it i3 parti=-
cularly subject bo the roguirvements of the Civil Rights hcot. Sinec

the Alaska schoel =yatem as it presently operates discriminotes on the
basis of race: this practice must be rectified to corply witkh the Givil
Rights Act. Thkis Court should suppovt the Appellants' intrrpre-
tation of the relavant Alaska constituticonal, statctory ard
administrative prowvisiong, for to do otherwilsze would be ta invite

a direct ponflict wlth the Civil Riglts Act. 3Flalos shonld he

anxions to iptetTpret their lows consistentkly with fedaral laws,
espreially where, a3 here, the implementing regulations, and
ggpacially 4 2ac 06.9020{a), would scom to be dispositiwve.

BoArigues's asautrance of the cgentinued apblication of the otrics
scrutiny standard to claga, and sspoeciatly racial, digorimiaation,

is decisive auvthority compelling £he realing wrgaed by the Annellants

at bar,

I1Y,

TY=TEFOFS, TIIC SThTCE OF pLAGHKA CANNIOT COCMISTITOTTAONATTY. COMPEL
TATTVS ESKEIMCE, INDIANE MO0 ALECGTS 1D LEAVE TURIR HOME VILLAGES
o HPAMITIEE AS A QUHDITICH TO AROVIDING RRCONDARY LLRTCAT LOMAL
FACILIWTRS AME IWSTEREICTION.

fince the right of privacy and the right to educoticon azo
both Sundarental rights under the United States Conetituticn =nd
the Constitution of the State of Alacka, the State of alaska may
not compel natiwve childrsan to choosce bBetwoen thewm. In Zack, 2voen

if the righ*t to ccucatiorn should not ko decoed . o b "Suadamonizl ™

the =ztate mavy not provide that access to such an important benefit
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be dependent on the waiver of the fundamenrtal right to privacy of
Eamily 1ifa.

Amicus would submit that the Alaska Supreme Ceurt has
alrs=ady decided thls isgue in holding that the richt to education
may nol be made dependent on the waliver of privacy rights relabing

to the length cr stwvles of hair; Brocse v. &Smith, supra, Tikewiso,

articles I and VII of the constitutizn ¢f the State of Rlaska
eatablish Lhe fundamentslity of the righks at stake. Thero couald
be no stronger pasa for atrict scrutiny of the state's actions
thaon that presenied by the case ab har. ?hua, the sumoarv
judgament roendered by the couri boalow ﬁust he wagcated snd
strick scruting must be applied ta Lhe state’s palicy.

nmicrs swbmits that the native Appellants' right teo
privasy ol family 1ife, encompazsirg guarantecs of fresdon of
ascooiatian and cultural inlegrity and other "peawrbral®
protecitions, must prevail in thie case. Accordingly, the
judgenent should bs vacated and revarsed, nd +hhlzs Court shoula
grant sumTery Zudgrment to tha Azpellants o the Easiz of the

reanrd belowr.

Rﬂsnertdull aubm**teu,

v/
( mﬂﬁﬁ ﬁffﬂé““““
naep{ Hu dc R%fsmca

paniel P. Sheshan

Monatzin fHtates #agional OEEicn
2acrican Siwil Liherties Unaion
BES5 Broadway

Beulder, Coalarade E0I1]2

(303] 444-2035
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Mal<win L. Wnlf

American Qivil Liberties Unfien
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