JURISODICTTONAL STATEMENT

A5 noted in appellant's brief, (Brief, p. 1) tha ordar of
the Suparior Conrt entered January 11, 1974, granted sumary judg-
menkt to appelless on Count I of the amended complaint and sewvered
that count from other claims preaented balow pursuant to Civil
Bula 54(k), o A3 to allow immediate review by thia Court as to
Count I only., It mast be kapt firmly in mind that isau=s and facta
relating to other counts pf the amanded aemplaint have not been
fully discoverad, tried, or briefed, and arse not now before this
conrt.

The igsgue decided balow was that "heithér the conatlcu-
tion, applicable state atatutas, or the administrative regulation
in queation, compelled the atate to provida saonndary aducation in
plaintiff's comngnity of residence." OQrder Granting State
Suamary Judgment on Count I of Plaintiff's Complaint, (R. 897).
Appellants {unlika the wvarious amicuzs curiae} indicate an uhder-
standing of the limited natura of tha cursront appaal. {Bxief,

p. 3 at dN. 1).

The Superior Court expressly provided for an appeal of
thisz isaue purinant to Alaska Rules of Civil Procedure 54 (k)
1= Tuf INEC I

. « . 1f Count I is appealed now, a final

dacision on the legal ipsues presented by

tha Suprame Court can bhe expectesd in tima

to substantially advance Lhe ultimate ter-

mination of this litigation, Implicit im

my Jacision is my understanding that the -

intergats and rights of the parties might

be prejudicad if they were compelled tao

wailt to appeal my decision regarding the

issuas presonted by the other courts.
{Ihid, R. B28).



Bespondents would woncur that all partiss shall ba alded
by thiz Court's reaglution of the issuwes contained in Count I.
Howevar, ragpondents would alse noto that this appeal must ba limi-
ted gtrictly to the lasues arising out of Count I. Az the Superioz
Court also noted, "the complexity of the other izzvas may ragulre
subatantial additiconal time ta fully develop the relevant facts
+ « «" It would he a digservice to the parties in this litigation
to gonzider only partially digcovered facoctual assartions in résolyv—
ing the ispues ﬁf Covnt I. It is evident tnat much of the argument
sontained in the amicus curiaa briefa. as well as portiona of
tha brief in chiaf, 21lip well beyond the jurisdictinn of this
Court over the matters now befere it. Just as this Court refused
ko grant an improvident potition for review {(R. 8%&), it sbould
alsn rafuse to consider allaegations bayond the scope and recerd

of this vnuacal appeal.



BTATFMENT OF THE TISSUES

[. Whether the Suparior Court crred in reling a2 a
matter of law that there doea not exist by constitution, statute
or regulation an abaolute right to attend a looal public segondary
csshonl in every populated location in the state, no matter how
small or rencie oxr trangitery that 1ncatiqn might he, and regard-
las3z of exprbitant coats pr aducational ﬂéficiencies involwed in
vraviding such schools, _

II. Whathar the Sgperior Court erred in fajiling to find
a depial &f egqual protaction uwnder the Alaska Copstitdtion,
artiola I, Section 1, when appellacnts spacifically waived any

egqual protaction claim.



STATEMENT OF TIIE CASE

This appeal iavolvas & challenge %o tha atate's zystem
of mecundary sducetion in rural Alaska, It has been brought by a
group af tha avear docreasing number of high school aged rural
childzen who live in samall settlements,. apart from the atata's
highway systam, which posseas local school fasilities providing
programs only through grade 8. To receive thair fras public
gecondary educatien, thase students may either enreall in school
alsawnere In the state ar remairn in their loeal settlement and
participata in correspondence progralis.

While tha namaﬂ_appellantﬂ degire to prodeed as rapresen-—
tativas of a clags (R, 1D9], the leyiltimacy of their status as repra-
sentatives of & class has been c¢hallengsd by the regpondents ‘below.
Regpandants' motion in this regard has net yet besn rulad on by
the Superior Court nor have any findings or stipulationa been made
as to other Mfacts" as to the asserted clase which aﬁpellgnts
claim to represent [Brief, L. 3). HMoreover, the determination as
ta the class action moticen is wholly irralevant to the leg;l claim
inrolved in Count I of the complaint - which is the only matter
now before thig Court. Thns, it is apparent that appellants®
"gtaterant of the caze" contains ruch by way of asasertian that hus.
not besn proparly establisbed, and Is irrelevant to tha narrow
legal igsues now before this Court,

R.mﬂre accurata statement of the neceasary facts would
. note that there are 27 named appallants of whom only o (3 in Emmonak

and 3 from Kwilgillingok) would be pubject to the state's compul-

.



agry attendance law, AS 14.30.010., The named appellants live
in the wvillages pf EZmugnak, {by [ar thes largest of the three
willageg) (B. 664}, nongiganak, and Bwigillingok, sach of which

i lapated in the unorganized borough. OF the three villages,

only Bmmonak 1s incurpnr&tad,.and none of them has takxen the lecal
initiative to gperate its own schools, Thws, the schools which are
operaked in these villages, ag well as the secondary programs which
are availeble to petitioners elsewhere are operated and supported
whally by state and federal funds. (A5 14,12.023) Unlike organized
gchool districts, no local effort is reguired Lor either program
gparation or zschopl constructlon. (a5 14.17.071; A5 43.18.100)
hdditionally, it should be noted that prior to the filing of the
original cromplaint in this action, appelless had already proceaded
towards construction of a secondary scnool facility in Emmonak {as
wioll 2z a nunbar of othey raral, predominantly nativa communities)
with some 9 million dellars derived from the hond issue of cﬁ. 170
sLa 1970.  (R. 780 = TEL} .Aﬁprnual of a mecond band iasua in
Wovember of 1972 {ch. 195 SLA 19?2] made awvailable an additiofial

i6 million dellars for rural secandary school conatrustion.

Additionally,. the past legislature avthorized a new 40 million

—————— . ——r—————— — - - -

i/ First Amended Complaint, oaragrapha 3-30 (R, 101 - 193). It

o should be observed that all & of the named sppellants who
would be subject to the compulsory attendanca law 1f they
lived within two milez of a secondary school are in fact
enralled in fully accredited sacoadary programg. Forther,
oF those namad appeilanez who claimed nokt to be enrolled,
cach one ia over the age of compulsory school attendanca.
Thoera is no way of datexmining at this point whether any
of thaem would be anrollaed 1n any other hypothetical circum=
stances.




divilar bend issuwe for rural school construction. och. 142 554 1974,
If approved by tha weobers, thia bond issue will provide among other
thinga, for a new scheool facility in Hongilganak, which facility
will be zguitable for sacondary educatlional programs as wall as
elepentary programs when completad.

The new state fipanced ssaondary school iﬁ Ermmonak
. 8hauld be operational during the 19374-35 echogl year. {R. 138) In
the intexim, respﬁndenti have made a seoondary program aveilable in
Emmenal seslng axiszting elamén;ary achool facilities for aﬁy sasiHn-
‘dary achosl aged- children «he degire to particlpate. (R, 97} For
the two years during which this program has been provided 1in Emmonak,
very [ew secondary students elected to stay in thair "commuunity of
residenca” and participata in this specially esatablished program,
(R. 139}

It shnulﬁ be nuf&d that all of tha named appellants bhave
baen given the apportunity to attend secondary facilitias in tha
State-Operated School district although not in their "conmunities
of residence™. (K. 783-84}) Many have dens o, Others have instead
elacted to leave the State-Operated Scheool RistErict to acerend
sgcondary programe alsewhera {e.g., Anchorage). (R. %2, 705-711,
TET-719) pmone of tha gamﬂﬂ aprellants hava bean " Fforcad" to laeave
thaelr diskcrict of fﬂsidﬂnca ginca the namad eppellants, like all
others similarly sitosated, saladt the pragram which they prafer
each year from the avaiiabla proagrame, which ingludes programs

naar jin the usnerganized borough, Morsover, correspondence ptudy



a/f

is arailaplae for any students who dasire 18, It.is not cantoestad
that all af the educatisnal sosts for the named plaintiffs, includ-
ing the cost of transportation and boarding where requasted, havo
bean paid for with public Eunds.

While the akove stated Facts are all that ara realls
nedussary to depide the issues which appellant seéks to raise,
acme additisnal comments ghould he made to refute the inaccurate
view conveyed by appellants' statement of the case. This Court ha=
previously indicated that a hiaterical perspective must be taken
in order to adequately appreciate difficult aoecial problems. In

Laker v. City of Fairbanks, 471 b.2d 386 (Alaska-1974) this Court

quoted the words of former Suprems Court Justice Cardozo;

wWe take a false and ono-sided view of history
when we lgnore its dynamic aspecta, The year
books can teach 15 now a principle or a rule

~had its beginnings. They cannot teach us that
what was the beginning shall als5o bea the end.
{Cardozq, The Growth of the Law, l04-105 (1924},
471 P.2d at 401.

‘the need for a aistorical perspaciivo is indesad evident to appre-

Clate tha instant case,
The history and evolution of puklic educsation in rural

Alaska has been dealt with by a number of studies and publica-

——— — ——————— ——————— — ——— — T N P

2F Mo school aged child has ever been denied the right to par-

. tieipate in state supported correspondsnce ztuay. See Depo-
sition of Hargaret Justice {R. B4A8). Additicnally, this
paat legislature more than tripled the appropriation for
correspondence study. Free Conference Commlttses Reporbt On
Educatign Operating Budget, pp. &0 =~ BL. ThHiSs increase 1n
fuanding will allow Increased professional supervision and
development of Alaskan secondary curriculum,




S

tiocns. ILt i3 not necessary &0 rehasl thic historv at this polit.
fathoro, cospandents ﬁhuiﬂ pheerre sederal important factora which
Armomatrake it oommitment since elatohoo? of insspeoving ruaeal
elacational apportunities.

Et the tine of statehood, the awveilakility of ascondary
alucaticonal opportvonities for Alaskans from rural areas of Lhe state
was alrost peacklstant. This is amplvy demonstrated b e record,
ipoomplote thowrh i+ may be, of thi= procesding. nring the 1%65=66
school wear, Lor lastance, there were less than 100 roral studonts
recpivinn lacal sepcondarvy education. (R, 334} For mahy studentsa,
the only altﬁrﬁat%ve available wotro largo, out-of-state boarding.
procrams=,. bringing bthese stwierls hack te the stote and cloaer to
homw whlle providing gquality educational programns hegame: thc
primarzy phiective of satate Eﬂuﬂatimnai ralioy. (o, 903 At
leaet part o this goal has been achicved. Durine the 1969 acheol
vaar, =some LINM0 roral studerts acktuoally left the state to abtain
BECONC R education at Fureau of Indlan Affairs’ Bparding Schoola.
he of lazt voar; no new stwdents woere accented in f£hese =schools,
ané a handful of Alaskans still lcaving thoe state are upper clzas-

rner who have preferrod to comalete their secondsry education in

—_———— e A e e e ———

3 Bro [or Instance, "Aystens of Néducation for the 2laska

Matlye Pepulatian: kv Frank Marrel?, in Mduacation in £he Horth,
{lrarnsll, =d.] 1972; An Owerall LAucAation Flan For FueEsl
Alagka, {(Dotober !GEET?-"h1aHan Tarive PIuecztion: hn istori-

cgl PEIEEgrtlve, Charlea X. Ray (A keport Proparced for the
Alarka Jative Feeds Asgessnent in Tducatiﬂn Prﬂject 19?3.

- e

hrPﬂ Nirector af “chnuza; ﬁurﬁau 0* Indian Affairs l9eg;
tome Probilens in the BEducaticon of Native Peoples in Rlaaka,
lron M, Tlafeoe (1050},




the samc achool.

The state initially set about thls task througn the con-
atrucktion pf a number of large regianal schools, Additionally,
the boarding home program was initiated te accommodats the rural
students who could not ke placed in the large regional ¢enters.
While originally seen as .4 stap-gap measures, this program flour-
ighed as an alternative to the dormitory programa,

It zhould be noted that the regional scacol <conceplk got
substantial impetus from a study carried out far the state by the
Training Corporaticon of Rwerleca, Ine. out of Fallse Chuzrch, Vir-
ginia. The report of this group comeloded that: -

The ideal high zchoal wust have at least

200 students and graduating classes of 100

or nore studants:; there must be a compro-—

hepsive curriouium accomnsdating students.

£ram varied baeckgrounds with vartied goals;

and the sohaol should raflact ap urban
tachowlagical saciagty. State of Alaanka

Fagional Sacondary Scheool System: Inmple=-
meptation Plan, February L1967, P. 1 = 2.

Thie program was aloo atrongly supported by the state's

native concunity, as was the heoarding home program.

Educational policy remaingd in a state of £flux in hlaszka,
and even as the large regional dormitories and schools were in the
planning stages, a nurnher of pecple fTelt that so—-called "area”
nigh sehools, wWhich would ba smaller, and located olosar yak to
rural semmunlties, would bae the way bo go. Transcoripts of sevaral
public mestings indiﬂate that the state's Hative community, as

wall as a number of educaﬁinnal policy makersa, strongly andsraad
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thig twrn. In.fact, a nunsber of Hative crgantzations in the

gtate continue to endorse this appreach. The desire for and pro-
vision for local high schools in even the smallest of rural comauni-
ties is but tho latast tack in educational pailoaocphy.

Thie number.af rural students roceiving local secondarv
education haa increassed dramnatically in rcecent years, Fram the
lezs than 304 State-Cperated Schogl students receiving lacal aduca=-
tion in 19265-66, the figure junped to close to 1204 hy.the 1371~T72
achool year, '{R. 4301 That Figure, however, does not raflact tha
drastic increase in logal ascondary caonatruction and pragrams
made poseible by the state's improved financlal picture due to the
1969 il laase saie and the anticipatad continuing ravanues onoo
the Trang=Alaska 0il Pipeline is operatficonal. Much of that e¥pan-
Eipn in local opportunities (R. THL - 7B2) will be rafleated for
the first time in this coming school year. Well in execess of SG0
additional local secondary school spaces are projected for the
1974~75 school vyear. Sae Free Conference Committes Raport, Fiscal
Year 1975 Operating and Capital Budget: Education, State-Operated
dchools, p. 3. Mdditiconal progranms, inclodinhg naw dopstrdaotion
under a proposed 44 million dollar land izsue (oh., 142 35L& 1974)
will cantinue thia tread.

All af thie ix set out to demonstrate how the Stateo anﬁ
its people have stiuggled in taeir afforts to facea a monamental
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1/ See, for instance, Procveedings from Conference an Alaska
Adative Segondary Education, S5itka, Alaska, December 12-20,
1946G; and Hearinga Betora the Subeomoittee on Indian Educa-—
tion of the Committees of Laber and Public vWelfare of U.5.
Senate, Fist Congress, Tirst Segsion.

.



problem of providing guality education in rwral AFaska. It has
abvinusly bheen a trial apd error approach t¢ unigue problens, andd
gome approaches have failed. ilowewver, khe key point is that a
anapanot wiew such as petiiiuners provida in their memoranduam
vannot possibly give the proper perspective asz to why thinga are

ae they now are in roral Alaskan adumation.

-11=-



