ARGUMENT
I.

HEITHRR THRE ALASER COMSTITUTION, ARTICILF VWIT,
SEOTILN 1, WOR PROVISIONS OF THE ALASIA
STATUTES, OR TP ALAEFA ADMINISTEATIVE CODE
CEEATE AN ARSOLUTE RIGHT TO ATTEND A SFCOHDARY
SCICOL IN DACH VILLAGE R TOWH IN ALASEA.

L. Tha Alaska Constitution, Rrticle WII, Sectian 1
decs not orcate an abeolute right to attend a
secondary schocl in one's immediate place of
regidencc.

1. The hlaska Censtitutlen allows the legia-
lature to establish the systen of public
education to be provided in Alaska and
dAoes not require that this eysten include -
a local secondary school at gvery popula-
tad location in the =mtate.

The Alaska Censtitwtion, Article VIT, Zection 1 provides:
The legislature shall by general law

e3tabhlish and maintain a system of puklie

achools open ta all ehilldesn of the State,

an<d may provide for octher sublic ecucational

institutions, Schools and institwtlons so

estahlished shall ke free from sestarian

contkrol. HWe money shall be pald from public

funds for the direct henetit of any religi-

ous or other private educational inatitution,
Appellants Essart that this provision, standing along, imposes an
abaplote duty on +the legislature to establish and neintain "laeal”
gecpondary schanls, and, par force, creates a right in every child
in the atate to attend a secondary school in hiz village of resi-
dence.  Appellante, however, read too much Into this constitutional
provision,

Throughont the coentry, state conetitetienal provisions
providing for putlic seducation generally place the nltimate raspon-

gibility on the regpective state lecizlative boadles. As appellants

note in thelr NBrief (at . 20), the conztitutions of 45 of the
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states mandate the provision of public edocatlan. <Considering
such provisicons as a general @waeter, ik has heen eobzerved that:

Subject to constitutional restricticns,
the state legislative body pOSSessas plenary
powar over public achoesls, If it chose to
do 50, the state Iegislature could rodistrict
the gtate (change local district boandaries}
and preegribe curriculum, textbooka, achaal
calendar, hours of operation, and practically
gvery other detail of school ocperacion,
(Emphagis added.) Willlam R. llazzard, Educa-
tion and the Luw, p- 1 {New York, 1971).

see alse sSorgen, vuffy, Kaplin and Maryelin, State, Schools, and

Education (1973), pp. 2 = l0.

Looking gpecifically at tha Alaska Cnns;itutimn.
Article VII, Sectien 1, one i3 inepcapably struck by its hrevityéf
and the nﬂai total aboence of "conseitutional restrictions” on tha
legizlatura. A review of the edocaticnal proviasions of the cgn-
atitutions of our sizter states wounld reweal that many of them
prescribe such watters as the ampunt of time o be spont in school
(Colorade, Article IX, Saction 11, Tdahe, Article IN, Ssetion 9,
Wyowlng, article VI, Sectiosn %, Oklahoma, Article XIIY, Sectian 4,
ﬂnrth.fafnlina, article I4, Section 11);: the level of grades ar
type of =chacls to ba provided (California, Article 1x, Section 6,
Horth uﬁknta, Article WIII, Zection 148, Washingtoh, Article IX,
Scﬂtinﬂ 2, Utah, article X, Section 2, Kansas, Articla VI, Section

2, arizona, Azticle HI, Sectlon 1}; the age of children Eox whom

T R AT — —— ——— o ————— ——— —— — ——— —

1/ This sugyestad comparison with similar provizions of other

- state gonstitutions would appear morc moaningfuwl than
appellant's stggestad comparisen of Article VII, Scotion 1
with the ensuing constituticnal prnvlslnna rﬂlatlfe to pub-
lic health and pubklic welfare.



achoola shall be provided (Arizpona, article XTI, Section &, Arkan-
535, Article XIV, Section 1, Colorado, Article IX, Sectien 2,
Montana, Artdisle X1, Seatien 7, Mispiesippl, Article VIII, Bection
241, worth Carolina, article TX, Section 2, Hew Jersey, Article
WIII, Secticn IV, Wisconsin, Aarticle X, Section 3, “ehraska,
Artigle VII, Sectiqgn 6); the gesgraphical araa whera such schools
must be located (Colorado, Articie IX, Section II, Califorpia,
article 1X, Scction 5, Arizona, Azticle ¥I, Section &, Nevada,
Article XI, Sactiotr 2, Minhaaota, Article vIITI, Section 3, Hizs-
iggippi, Article VIII, Sestion 3, North Carglina, Article IX,
section 3, Vermont, Article II, Section 64); apd a nyriad of

othoer details as to establishment, prganiration, and operation of
publiz education. Soo gencrally Legislative Draft Rescarch Fund,

Index Ligest of State Constitutions (1959) pp. 361 = 418,

In atark conkrast, the.ﬂlaska Zongtitution provides merely
that & "gysten™ chall ba "astablighod and maintained™ by geoneral
law, and that the gystem zhall be "open” to &1l children af the
State. The pnly specific preonibitions impomed by the constitution
re@late to the contral by or support of sectarian interssts. Comuent-
ing onh & constitutional provision somewhat analogouns.to Alaska's,

the Ohid Court of Appoals noted:

Wnen tha Genaral Assawebly spaaks obf matters
concarning aducatlion it 1z exerciging plenary
power and ite action ia subject anly to the
limitations contained in the Constitution. AR
examination of the Coistitution raveals that
tha only prohibitien ia the Constitution con-
carning the sxercise of this power over elamsn-
tary &nd sacoondary oducation 15 az to religlon
- We ¢an, therafora, indulye in ganerali-
tlEE and maks # braad 5tﬂteMent o the affast
that the Legislatuze of Ohio, in passing laws
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conegrning elomontary and secendary schweols,
iz rastrained enly by its own conscience, frear
af the clactorate, and one section of che con-
stitutian, S2eard of Ldwcation of Aberdecn-

PR

Hantington Local Schecl District w. State Eoard

of =ddeation, 193 4.&..46 BL, 57 (oaig Ct. Rpp.
1%c2}).

rpa minukes of the Alaska Constitutional Convention,
while concededly sparre regarding the arsa of publis education,
reinforce the conclusion that the type of school'aystem' to be
"cstaklished and operated” 1m Alaska was lefk Lo the'ieqislature,
The Healtl, EBducation and Welfare Committee to the alaska Consti-
tutien Coavention originally proposed Corunittce Proposal Ho. 7
which read in partinant part:

The state shall establish and maintain by

general law a syatem of public schools which

ghall be open to all childran of the state . . .
The Commltten on Style and Drafting substituted bhe word "legis-
lature" for the word "state". (From the files of the Consztitutional
Convention kept in the lugislative affairs library in Junean.)
according to the official minutes of the Constituticonal Convention,
this ecrahge (Wwhich was unanimously ratified by the Convention as a
whole) was mada "in ordor Lo pinpoint it to a particular division
of the state government with the thought that the state 1z a cam-
binatton of the executive, the judicial and the legislative branches.

It was telt the intent was tiat the legislative branch was the one

that sheild make proviaions." Proceedings of the Alaska Constitu-—

tional Comventionm, pp. 3312, 3319. (&, 743)

[t could not oe mars 2lear +hat the framera of our con-
satiturion intended that in Alaska, tho legizlature, and not the

judieiary or tha sxacutive, was to establish the "system” of publie

education,



A review 0f our constitution indigatea not only the
dominance of the legislature in eduratignal matters; it alsa indi-
cates the broadeszst framework -1n which the legiglabure is Lo 8Xcrcise
itz anthority, The history of our constitutional convention doas
not reveal precigely where the language which ultimately becams
Article VII, Seckion 1, came from. However, the language uwged ie
closely analegous to the puggedted modal constitutipnal pravision
whirch the Committee on S5tate Government of the Naticnal Municipal
League andarsed at that time. The provision, which was apparently
derived from the tew ¥Yark Constitutien, Article IX, Scction 1,
reads:

Sec. 1100. Public Bducation. The legizlature

gshall provide for the malntenance and SuDport

of free common schools, wherein &11 the child-

ren of this state may oe educated, and of - sach

other educatiopal institutions, incloding in-

stitutions of higner lesarning, 45 may ke desmed

desirable, Committee op State Government pf

the National Municipal League, Model State
Conatitution, Skh Leicign, 1954, p. 193,

The explanatory compents for this section stata:

The provigione of article ¥ are purposely
ceovdad in tha broadest possilbla terms.  Iodi-
vidual states zacking to incorporake these or
gimilar provielions in their existling constitu-
tiong will frequently find it neceassary to meet
their speacial needs and reguirements . . . It
must be amphasixod that the prinary purpase of
tha commlttaa hero i3 to gutline 8 gencral
framework of constituticnal powers which will
guarantaa to tha stata ample authority to
catablish and malntain a complaete program of
puizlie walfare parvices. Td.. p. 45. .

It iz remarkable indeed that in the face of languaga wilich is if
anything more gparxcs than that cited abowe, appellanta can sericualy
apgert that Article vIL, Sectlion 1 impoges the duty to prowvida

segoandary schools in practically every pooulated enclave of the state
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wnon Article viII, Seection 1, oy 1ts own terms does not eVen reguire
tha cscablishment or operatlon of any secondary Echﬂﬂls.gf

Indead, a fair view of the system of public education in
Alaska doas reveal that it has been wholely established and impla-
mented by tha legislature, either directly or through delegated
authority. Thus, while the sonstitution speaks of cducaticn for
*211" children of the state, the leglslature has defined what
constitutes "schaool age". A5 14.03.0%0, A5 14.30.01n, wWnile the
constitution provides that the system shall ca "open”, it waas the
legislature which determined that Lhe achools would be "tuitiono
free”., AF 14.3ﬂiﬂﬂﬂ[ai.§f The legislature haz provided when the
gehools woeuld be open [AS 14.03,020 - 050}, what grades may he
pffared (AS 14.03.060} who shall operate the schoola (AZ 14,08,
AS 14.14.010, A5 14.14) and how the operation apd capstruction af
schools 2hall be patd for. (AS 14.08.120, A8 14.12,020, A5 l4.17,
A3 42,148,100, 45 43,.45.010} Additionally, and of primary signi-
fimance to the i1ssue now on appoal,. the legiszlature has alao delar-
mine& generally where and when schools pay be establisied andsor

operaked, and what sort of public instruction may be affoered.

{as 14.03.080, &5 14.97.030¢1), (5}, {1p}, (12}, A5 14.0%.030(12},

P ———— Y itk b ]

2/ The appellants assert that our conatitution “would not permit
a 3choel district now aparating a high school teo glase the
sehool and imstue correppondence materiale ta the children.”
(Briaf, p. 26). While not at isspe in this case, respondents
would, am a mattar of canstitvtional law, disagree with this
gratuitous statement. -

EN Appellants assert that "epan" Article VII, Saction 1, means
at tha very least, free of charya." While our acnools are
tuition free (AS 14.03.080(a), this aspect of the "system’
would again appear to have been legisiatively establishad.

1M



{14}, AS 14.05.100, AS 14.14.110, A% 14,14.120, a8 14.306.014,
AE 44.27.020}. Thig legizlatively established scheme will he
examinard in the next sectlon. At this juncture it should be poted
ornly that if & rlgﬁt ta attend secondary school in one's locatlon
of residence exists, it woguld have tpo he found in this leylslatiwve
matrix, rather than in the nlaska Constitution.

Thi=z Court, while aover directly addressing this probklam,
hae orovided precedont. svpperting beth the need For and the exiz—
tence of legislatiwve auvtharity to Jdetermine the =xast pature of

Alaska's "system" af oublic education. Tn Macauley v, Aildebrand,

421 p.24 130 (Alaska, 1371}, thia Court upheld and enforeed a statu-
tory provision allowing school hoards te maintaldn accounting contro)
aver funde appropriated for the operatlens of achoals. The Court
notad that under article ¥II, Scection 1, "no other anit of guvefnment
shares responsikillity or anthorlty®™ with the Iecislature.  Moreaowver,
the Court specifically endorsed a legislative cracthent which
"deleqatel[d] csrtain education functions to local Bchool hoards

in erder that Alagks scheogls night be adaptod o rweet the waryving

condlitions of different localities . . .7, p. 122. [Fmphasis added.)

Courts in other jurisdictlens have aleo consistently
recognized the need to allew the legislative authorities a freoe

hand in developing sclutlens to eofiplex educatinn prohlems. &an

Antonic - Independent School District v. Redriguse, 411 10,5, 1, 43,

931 5, 0f, 1978, 35 L.Fd.24 16 {1973); McInnee v. Sharpiro, 28973

F, Supp. 327, 333, (.D. Ill. 172GB], =ftfd sub. nom MeInknis v,

Oglivie, 394 U.8, 322, 89 S.ct. 1197, 22 L.F2,.2d 308 [1969).
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That appellants read too mach into Article VIYI, Scotion 1
iz further indicated by rules of constitutional internretation which

this Court has previously developed and pursued. In Baker w., City

of Fairbanks, 471 P.?d 386 [(Alaska 1970}, this Court was called on

ter interpreot our constitutional provision relabive to the right to
trial by jury. Justiep Connor there wrote for the Ceourt that:

v - « the wording of the conetitutional guar-

antee as to the right to a jury trial in all

eriminal prosecutiona must te rearld in ths

light of the established practice that existed

in hlasaka at that time . . . f(p. 399]

‘Further on, the majority oploion continued:

If, historically, jury trial had always been

availahle on a brpad basls in Alaska, it is

anly raasonabkle to conclade that the Framers

thatght they were continoing an existing prac-

tice. (f. 400}

Fxaminatieon of the provi=zinm of public edumation in Alaska
oriee to and at the time of the Congtitvtional Conventien lodicates
an almest complete lack of leeal secondary programa in rural Alaska.
Ope for ifnztance, Frenk NDarnell "EBystems of CAoocation for the

flaska Mative Populatieon® in Educatien in the Neorth (larnell, ad.)

19721 Charles E. Ray hlaskan ¥atiwe Educatien: aAn Historical

Porscective (B Report Prepared for the Alaska Hatiwo Weeds

Aagesenment in Pducation Proadect), 1%73; Warren I. Tiffany

Fducetion in Vartbwest Alaska, 196E: Don M. Dafoe, Some Problemns

in the Fducaticn of Bative Peoplesz in Alaska ({1%5%9); Reports af

the Comdssioner of Education f(izsued hli-annnpally By the nlaska

Cepartment of Rducation}. Generally, these raports lndicate that
until the nid 1060'e, only a handful of roral communities oosgezsed

secondary progreams.  AE late ag 1950, op to 40 rural Sammunitiec
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pogaesesed no school faecilities or programs at all. Ray, op. oit.,
p. %. Indeed, this Coart hae previously recognized the lack of
pAncational attainment among rural Alaskans which formerlwy existed

at this statehood. Alvarade v. State, 486 P,2d 291, 200 (Alaska

1871}. In the face of the "eatabliched practice” which exizted in
Alazkz at the time of statehood, therefore, 1t 19 again evident
that appellants aeserted the right to attend a secgndary school

in sach village of the skbate s not compelled by the Alaska
Constitntion, Article ¥II, Sectlon L.

Irenically, perhaps, appellants themaelves have in fact
admi+ted that the right te attend a local sﬂcnndﬁrv snhool in Alaska
ariseg, if at all, from the statuies rather than the ronskitntion.
In thelr brief, appellants cancede that "the statutes set forth
certaln circumstanees pnder which children mav he barred from eE-hoal . ™
[emphaeis added)] Erief, p. ﬁﬁ. They copncede that khe right to
attond scheel may be limited where there are "fewoer than gight
children eligible &0 attend clementary And sgecpndary school, A5 14.
14,120." {TId.} These exceptions are, of sourse, statutory. Fien
if appellant's ststvtory interprotatinna werc correct, 1t is evident
knat it iz up to the legislaturce, not the courts: to draw the
line which indicates where local socppdary programs can, ar maskE
b provided. A2 14.14.120 rafers to "eight" =tudents., 0One AN
ses no constitutiomal resson why it could not refer to 820 or 800,
hppellants conosde that "the conatitutional right to attend school
in [remcte areps with less than efight eligihle children}l must
vield to the reality that there are toe few childyen presont to

constituts a schoacl.” (hrief. p. A5} Declsions concerning
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"vaalities" of this scort are aniguaely legisiative. In arsas where
a constitutional right really exists, such limieing legislative
decizions could nﬁt be allowed. Sufely, for instanco, indigent
ariminal appellants could aot be logislatively denied the zight

te a tranmsript aver a certain length. Griffin w. Tilinois, 351 0.5,

12, 76 S.0t. 585, 100 L.Ed. 891 (19568). dlack studentz could not
be compelled to attend separate sciools from white studenta if
there were less than a cartaln number of blacks (or whites} in a

digtrict. Brewn v. Loard of Bducation, 347 0.5. 483, 74 5.CC6. 5686,

3R L,Ed, H72 {1954}, nor cowld a jury trial be denied in a criminal
case where a coertain area contained too few jurors. Baker v. Eitﬁ

of Vairpanks, &47L I'.2d 386 (hlaska 1977},

-From =all of this it is evident khat ens Superior Court
was ecorrect ln poling that a right to sacondary wducatlon in ones
vidlage of residence cannot ke found in the Alaska Constaitutics,
Article VII, Section 1.

2. while the Rlaska Constitutlon doez create
2 right to receive public eduogation, which
rlght nas been granted to appellants, the
rlght to attend a leogal secondary school 1o
all populated areas of the statc iz not thuas
lmplied.
What has keen gaid ta this puint shauld'nﬂt, of courge,

be taken as refuting the right Lo recelve & puwblic education in

alaska, Ureese v, Smith, 501 P.2d 159 {nlagka 1972), nor is it in

any way meant to dgnigrate the impoxtance of education, [That
appellants fail to distinguish is the difference hetween ths
existence nf a right, and the manner in which that right is pre-
vided in any apecific instanca.

From tne record of thise case, it 15 evident that each
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af the appellants has in the past been provided the opportunity for
free public zoconddry education either in conjunction witn the var-
ions descrilbed boarding programs or that have through eorreapendence
study. The "rigat” which appellants hers seek to windicate, there-
[arc, is a right nok te educaticon per se bul rather to lacal secon-
dary schoaols in theiI.respeuti?E towne of residence. As is pointed
cut in various places In thiz briei, the raspondents have,_as a
matter gof policy, maved with inereasing viygor toward providing
decondary scnoals in remote areas. ‘This is a wattar of educationdl
palicy and discretion witnin-the allowable perimeters of the legis-
lative tramawpntk cesceribed in the followihy scction. I R Way
conld the asserded intercst in gecgndary schools in ones location
ol rasiconce be desmed a right, fundamcntal or otherwias, under
the Alaska Constukition.

pppellants' apparent position that all matkars relating
to the oravision of publlco education in Alaska involve a "funda-

peaital right" so as to invoke sbricl jvdicial serutiny is indecd

TN e —————————— ———

¥ While 1t docs not appear un the record, this Court ghould per-
hiaps be informed that as of the 197%3-74 school year, respon-
dents o langar oparate or sponser regional dornitory programs.,
The dormitories ware cXpensive to run and perhaps sost frawght
with conditions leading to non-school related prablaens. Clos-
iang of these dormitories. while hastened oy the less of federal
funde, was alse made possille by the drastic inereasa in Jocal
gocandary pragrans which elinlnated the need lor spaces pro-
vided by thaso programs. Alsg act on the record but appropriate
for this Court's evonsideraktion since judicial notice can e
taken of legislative acts, is ehe Tact that starting Ikn the
1973-74 gchool year, tha vast rajority of the state's remaining
donmiciliary programs in eonjunction with secopdary edocation,
are oparated oy various regiopnal native associations, rather
than direcrly Ly the atate. Eee Frasa Conferchce Commlttes
Faport Fiscal Year 1975 Operating and Capitol Radget: Depart-
ment gf Education, p. 34.
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nipt supported by.the welght of avthorities. Walyren v, Lowes,

432 F.2d 93, 9% (1973} Robinsou v. Cauill, 62 .0, 473, 3031 aA.2d

273 [1973); Shefatall ». lolling, 515 P.23 540, 592 (1973);

#Willikin v, Green, 212 dN.w.24 711, T14 (1l973). I+wen one of tha

amicus brieis filed ia this casa in support of appellants con-—
cades that:

Prior bo Bodrlyguaz, the phraase 'fundamch-
tal right' was enploycd sowewhat logaelv. A
number of courts (citatlons onltted) had
ruled, apd a numbar of austhorities, ingluding
fmicus, had arguad, that educration was in and
af itself a fundamental eight, amdl that any
regqulation affecting aducation waz to oe
Ftrictly scrutinized, Rodrigquaez has partially
laid tii=s motion to rest. -

Upnon careful consideration, the wisdom
af the Cgurt's ruling is dpparent, The width
of corridors in schpeol baildings, the coler
gcheme in classeoomns, the materials to be
uged 1o the construcetion of edogcational Fasi-
litives, the number and locabiorn of drinking
fountaine -~ 2ll of thege matters 'affpet!?
aducation. Are such matters bo w strictly
soretinized by the courts, and are ditferences
hetween schools oy educational syatems (o be
upheld only where a compelling state's inter—
est can be siownd The Court, understandably
2aid noy relative differences within the public
aducation #yston Arne ordinarily oot proper sul-
Jects for astriat judicial szruriny. fhries
of The bnerican Civil Liberties Onion, pp, LD -
11)





