Q. Hothing in thae Alaska Administrative Ceode obligates
respondents to establish loweal soecondary schools
in every wvillages and town in the 3tate.

L. Tho provisions of the Alaska Adminis-
traktive Code which appellanta relied
oh below have heen properly amended so
a3 o claarly indicate that there
exigts na absoluta duty to establish
a aecondary schoaol in each populated
location in the state,

It is evident that mach of the impetus for Count T of

the instant case was derivad fraw variows admninistrative regulations

which ware adopted by the lepartment of Zducation. 4 AAC 06.020

and 4 AAC O0G.0Z5 hecame effsctive on July %, 1%72. The original

complaint was filed by appelilants shortly therealfter (on Auyuaat 19,

1272} {R. 1B} undoubtedly on the wholly errpnecus aasumpitianb
that these regulations oresated new suhatantive richts., The
Superior {oort found thespe regulations to be ambiguous, buk con-
cludoed that "the state's interpretation is more in line with tha
statutory scheme under which the regulationz were pr&mulgated P
{R. 875

waile the result reached by the Superior Court was
undouhtedly correct, it is unnecassary for thiz Court to even
deside this isaua, for in the interin since the Superior Caurt's
derision, the ragulatlions 1ln gquestion have been changed o more
avcurataly reflact tho intent of the State Board and Department
aof Hdugation, At ite meetliuy in Junocau on Novenbher 14, 1973, the
State Board ananimougly passed the [ollowlng resoliubicoh:

wWHIRERE the Eﬁperiar Court in ﬂunyin@
plaintiffs motion for Summary Judguent on
the first count of the hoptch case found

that 4 aaAC 06.020 (a) and 4 BAC GG.025% ars
ambiguaus on thair faco; and
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WIERERS the Superior Court resolved
that ambilgnity in a manner consisktant [sic]
witlh the intent which the Hoard and the
Dapartinant of Education had when these ‘rogu-
laticns were ariginally pramulgated; and

WHEREMRS leaving the=e regulakiona in
the administrative Code in their current
ambiguous form may lead ko additional
confusicon,

NOW THEREFORE BE IT RESOLVED that the
Department shall progeed forthwilth to ini-
tiate procesgdings ko amcend these rogulatians
30 &3 to render their language consistank
with the abova mantianed ruling of the Supar-
-ier Cpurt and intent ¢f the Bgard.

This resclution was amhnded pFrior to passzage by Stabte lLoard merm-
ker John Hﬂrhridgé to include the following lancudga:

BE IT PURTHER RESCLEVELD and empihasirzed
that this Board action in na way changes or
Limits this Board's expressed policy and .
piilosophy of making the best possible oduca-
tian awailable to 21} students of the state
as ¢loze as possible to their uwsual homes
and that this bBoard will contiaue Lo parsua
itz announced policy of constructing and pro-
widing for the operation of local secondary
schools within the peans of the state when=
ever and sherever educationally and economically
feapible.

Az @ ragult of the Z3pard's action, it was recommended
that 4 AC Ge. 025 be repsaled amedl chat 4 MAC 6. 020 (a) bhe repoaled
and resnactad o read:

4 RAC 06.020(a) Ewvery child of school
age shall have the right to a tultion fras
public sducation in his district of regidenrce,
Where it iz unsound for economic or sducational -
reagonz to eataklish, maintain, or operate a
facility, the governing hodvy of a districe,
with the consent of the state hoard of educa-
timn may establish attendancs arsas f£or stu-
dents who wish to attand boarding prograns
alsawhera in the state, Any transportatjion,
baarding or tuition copts necessitated by
such arrangemant 3hell ba borna by tha district,



unlees otherwiss provided by law or ragulation.
daeither the state for a districst oy reguirce a
Aatudent to live away Erom is usual home to
chtalin an edacation, however, the governing bodsy
of the district shall provide an approved adn-
catipnal program in the gommunity for choge
atudents who wish to remain in that community.

Thaege changes wore properly neoticad pursuant te the
Alaska ARdministrative Procedutes Act (AS 44,627, were the gsubject
g public hearing where no objeciions wore voleod, and were
approved by the State Board of Cduwation at jts meeting on July 4

and 5 1i Anchorage.

There is na doubt but that an adwmlnistrative ageney can

change lta rules, Helvering v. Wilshire 0il Ce., 30B U, Q.

[TOF L PRI S = P S S S O S E—

a7 rt, 60 5. Ct. 18, B4 L.Ed, 61, 1R5 £f {(193%3), Frankel v. U.5..

AR OF. [upp. 605, (G.xMLY. 19700, Sun 01l Company ¥, Federal

Fower Cormisgion, 256 F.2d 233, 239 (5th Cir., L253); Bawson Milk

womgany v. llensoa, 18% F. Supg. 86, T4 (H.0.Chlie 19800, 153 ALk

118%. 1In a ragent decision by a federal distrigt court in Califor-
nia considered & situation where the Secretary of tha Interiar
changed regulaticons wnder which plalntiffs thereln would have

received a4 bencfit. Kolly v. Unitad Slalkas Dupartmant af Interinor,

fB.0. Cal., 1%72) 329 F. Supp. 10%%3. Winila tha Sacretary's actions
were overturned due to proceduzral irregularities, that.court neted
in no ungertain language that sush a onange, if done pursuant Lo
propex procedures, is allowable. Specifically, the Sourt thara
there neted:

Ao rule af law forbids an ageney from chang-
ing its regulations. ity of Chircago v, Fed-
£ral Powsr Commission, 128 Y.5, App. D.C, 197,
JB3 F.2d 629 at 637; pee alag Greater HogLon

Television Corp, v, Federal! Commupications
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Cpuilzsion, 143 U.5. App. L.C. 383, 444 F.2d

#41 at §52 (1971 and gy Gastle County Alr-

port Commission v. Civil AReronautics Doard,

1?5 G.E. App. D.C. 268, 371 F.2d 733 at 7Ti5

(1986). Scund policy reszons, indeed, ondar-—

seore the noed for hroad authority to revise

them, Adminjistrators need room to Lreshen

stare policies, adjust thelr rules cc reflect

actual experiences, and ewvenh reverse tholr

thinking 1f nacegepary to promotsa Congress' pro-

gramz effectively. Thiz i3 not ta asay, af

coursee, that adminiatrators have carte blanche

to wield their gffice arbitrarily. YWe only

gay that a change in tha ragulations resulting

in an alleged loss of henefits does not in if-

salf show that the Sscretary has acted arbi-

trarily. {p. 1100}

2. Pven under the Alaska Administrative Code
a8 it previcusly axistad there was created
no akgglyte duty 3 establish'a sacondary
aghool in every pepulated logaticon in the
state.

This Court ne lenger hcods to reach the guestion of the
affect of tha reguletions on which appellants have relied to
eatablish tholr asserted right to attend sewcondary sacheols in thailr
respective towne or willagas of residence {iirief, pp. 47 - 63).
Monctheless, it should be noted that chose regulations did not
entitle appullants to the right which they assert.

Tha Suparior Court found that the key regulatory provi-
gions on whirh appellants relied were "ambiguous" (R, &73), but it
concluded that reépandents’ interpretation of the regulations was
"more in line with the statutery under which the regulations
were promulgated™. Appellants new assert that khe term "communi ty
of residence" as used in the proferred ragulatory sections was not
ambiguous, but that the tarm has the "universal connotaticn of
haing a town, a village, or parhaps a residential city or nalgh-

horhoad, "
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It ig difficult to squarc thoe aszserted "aniversal conng—
tation" with the analysis which this very Court made of essentially
the sama phrase hardly a year price to the adoption of thease regu-

lations. Ih Alwvarado v, 3tate, 486 2.2d 291 {Alazka 1971), a case

argued to this Cpurt by one of appellants' attornies of rocord
hare, it wae neld that the duc prodess guarantee of a4 Fair and
impartial jury included a reguirement that the source From which
iarors are selected inclgd& the “cormanity" where the alloged crime
was commwitted, The Courkt thare abserved:

. wa nist define the term conmrmnlty to
include Chignik. Several diffexring formula-
tions of community might be proposed: in the
harrowest sense, the village of Chignik might
be coensidered an appropriate community; a
brgader posgible comounity would be the elsa-
tion distriet in which Chignik is located;
g=till broader would ba the entire third judi-
cial district, In ghort, a jury drawn from

a sourca which reasonably refleots a fair
cro3s gection of any of thege possible ocommun-
ities might proporly be deemed constitutianally
impartial, 486 P.24 at 303,

The permiesible definiticns whicn thiz Court cited in
Alvarado would clearly include the textual ineerpretations which
1/
respondents have adoptod (R. 750} aa well as “hat aszerted by

appellants. Lo ambignity thus existed, which reguited construlng

Ehe ambiguous lapguage with referonce to the completa statutory

and regulatory framework. Stata v. City of Anchoraga, 513 b, z2d

11G4, 11310k tAlaska 1973); Etate v, American Car Coopany, 252 7,24

—— e e e e T NN EE N B RS ol o — —

1/ Interastingly, in that case, while not feeling compelled to
make the lagislative dercision az bo whiucli of the possikle
alternatives wguld he followed, the Cpurt did notes that
viawing the election district rather thap the individual
villaga as the propsr "comaunity® would perhaps be "at the
gama tine more desairakla and more workable. ™ Id. a2t a5,



791, 296 (hlaska 1961}; see alse Port of Waldez Company v. City

of valdez, 437 p.2d T68, TED (Alaska 1% b: Pepsi Cola Battliag

oM Ay gf Anchorage v. dew [lampshire Insurance Company, 497 P.2d

1059, 1013 {hlaska 1965). It was alpeady pointed out [section
I.B, above] that the statutory scheme then axiatent neither
allowed pnor percitted the ipterprotation which appellants sought
to put on 4 ARC 0G.020. Such a cosnstruction would fly in the face
of the discretion which is to be exercised in determining whethar
ﬁr not a pew school is to be astablished. AS 14.08,.090(12) and
(14), 25 14.08.100, a5 14.14.0640(d); AS 14.17.0231(c); AS 14.14.110,
particularly Hheré the layislature, whila appropriating substantial
funds and autiwrizing sizeable bond packages to expand rural secon-
dary programs, has not provided the huyh authorization or appro-
priation necessary to carry out the immensa program which appellants’
interpretation would raguire.

To accept appellants' reading of the former wording of
4 AAC 46.0201a) would thua rendor the regulation inaffactive as
hayand the scope of the grant of statutory authority. A5 44.62.030.
Whare thers exists ane reading of a statpte or regulation which
rendars it illegal, and another which prescrves its uvesfulness, it
is ingumbent oh khe Court te construe the gquestion section to pre-

sorve its lagality. Sherman v. Uoliday Conatruction Company, 435

F.2d LE;.lﬁ {Alazke 1967) citing Armstrong Paint and Varnish

Works w. Hu-Znamel Corporatien, 305 D.5. 315, 332=333, 5% 5. <i.

131, 200, 83 L.zd. 195, 206 [1338). Thi=m is pracisaly what tho
Juparior Court did below,

1t might be noted that while 4 ARC 06.025 was not speci-
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Fleally discussed by the Superior Court, the analysia and results
wiuld bhawve keen the same. Moreover, these "wlnimom standapds" are
zlaarly dﬂnumiﬁated as "guidelinaes" - not requirements - and wers
to bo referred te anly when a school was oncc established, They did
not mandate the eatablishment of schﬁﬂls.%;

A3 with the Alaska Statates, appellants heve agaln
failmd to meation various additiocnal rovgulatory previsions whigh
indicate that establishment of rural sacondary schools ig dia-
cretionary rather than mandatory, 4 AAD 24.010 -. 020, (which
peodali alflective at the same time as the provisions which appell-
ants do cite} indicake a nuaber of considerationz which are to he
made In conjuhoebtlon with the subnissicn and approval of plans for
new sghools.  The nuwsber of pupils in the area to be served is
oyt owe factor to be considered, 4 haC 24,0140(4), 4 naAC 24.020¢1).

Addiﬁinnally, the bylaws of Lhe Btate-Operated Schogls
furthar implement this regulatory scheme, (%, 749, 774 - 771).
Thege bylaws also indicate that establiehment of raral secondary.
aghools isa a matter of sound di=cretien. On July 29, 1974, the -
Uoard of Directors issued a aotice of proposcd adoption of

regqulations. Among the regulztions proposed for adaoption are

— N L L U e e ——— — ——

aF If appallants’' statutgry arguments wers corrocot, and if
thege regulaticns were lntendod to implemsnt those statutecs,
then Eevel I{A] would per force have had to pravide £or 1
ta B elenentary and secondary students while Dewel I{B] would
have had to starxt with B students, (R. 49}, or else, the
guidelines wonld hava baen illegal, Thip lack of parallelism
15 just a final oxample of the fact that regulations promal-
gated by rospandants have never created an obligation to
28tablish sacontdary achogls in every village, or town, in
thao atate,

40
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provisions pertaining ta lnnq—raﬁqe planning for Eacilitiesn,
eatablislhing new schoolz, establishing new secondary prograns,
and education in lien gf an eatablished school. Thase propoged
arovizions are set out in the takle of constitutional, statwtory,
and regulatory provisions. ‘They, like their predecessors, and
like the regulationa of the Department of Education, da not

creata an obligation to estakblish secondary schools In every

minute populatod anclave of the state.

Ay



