II. TiE FETABLISHMENT DOF (RRCOWDARY SCHOOLS IH
SOME BUT MOT ATL LOCALITITE IW ALALEA LSEATLD
LOT ZF FOUMR BRY TIIS COURT 70 COHSTITUTE M
DENTIAL OrF LDOUAT PROTECTION A5 PROSIDED DY
TR ALASEKA COMSTITUTION, ARTICRE I, SECTION I.
M Appellantz affiyrmatively waived any egual
protection claim before the Superior Ceouart.
They should net now be allowed ko asek
revarsal duwe to that Couwrt's adherance fto
their directive not to eonsidor such a glaim,
appollants asgsert that the Court kelow failed to make an
equal protection analysis. "Plaintiffs submit that this failuere
alone warrantg reverzal of the dismisgal by the Court. below." This
argument appeara partisularly usnwarranted as appeliants spocifi-
aally eschewed an equal protcotion claim below.

Throughout their oepesiticn below, respondenta aasttwed
that the vague arquments in appellanta’ Motion for Summary Judgment
ponsbituced a clailm under the sgqual protectiorn elavsce of cither
the foderal or state constitution.  (R. 751 — 783 Appellecs
dealt with thesze issues at length. In their Reply Memprandum of
Foints and Ruthorities, hnwever. Plalntiffs stated:

in this motion plalntiffs & nat =esk

ta find the right g local socondery education

tn the broad, often wagque lapTuace of the fed-

eral Emual Protection Clauso, as defendanta

seem 0 think, Memorardur in Opposition, at
11 - 2% {R. 788 - THAT.

toneideration under the state egual protestion provision, while
not controlled by federal decisions. is generally aimilar in the
tvpe aof analwvsis usod, and in fact. this Court normally looks

vary closely at foderal precedent. Breeso v. Smith, 501 P.2d 534,

{Alaeka 1%7#}. The state's equal protectien analysis is egually
"hraad® and "wague". Appellants eschewed state as well as Eederal

equal protection below. They should not now ke heard to seek



ravorgal of tho lower courk decision which falled to address igzués

which they specifically directud it not to addreas!
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E. Lven if this Courk ware to consider appollants’
antimely agual pratection claim, the decision
of the Laperier Court should be affirned since
appellants have not been denied a fundamental
right, nor have they heen invidiously or arpi-
trarily diseriminated against.
nppellants allege since most Alaskansz are able to receive
sacondary education in their “communities of resldence" and they
are not, and singe educsatleon is a eouapelling intcrest upder tha
Alagka Constitution, that theraefore they have been denied equal
protection as guaranteed by Alaska {Constitutien ARrticle I,
seclion L., (Brief, pp. 40 - 46} Thelr egual protection clain
ig no more supportable than were in of the ather. claims already
digeueszed and rejocted.
L. Atbtending & secondary schofl in ana's
town or willage of residewscs 18 not a
fundamental riyht under the Kiaska
Constitution.
The United States Supreme Court has declared that public

aducation is not a fundamental rigat under tne Foderalk Conztitution.

San Antonigo Schoenl District V. Hodrigoez, Op. git, at 2% - 29,

that court thersefore refrainad from empleying the test of "striot
judicial sorutkiny”, and instead viewad the Texas educational
finance plan thera before it pursuant to tho traditienal "rationala

pagis” analysis. Id.: see alpe Staka . Wylie, 5316 P.2d 142, 145

falaska 1973). While this Court is not boupd by the decizians of
the United States Supreme Court in construing the alaska Canstitu-
tign, thiz court usually does carefully look to the precadont wiich

this Court ha= astablished. Dreese v, Swith, op. cit. at 167.

Variaue state high ceurts have beld sducation to he a

Fundamental right under their respective state constllutions,



Serrang v, Prieet, & Cal.3d 524, S Cal. Rptr. &01, 487 P.24d 1241,

1255-56 ¢1871); ¥an Pusertz v. Matfield, 3134 P, Supp. #70 (D, Minn,

1971) . It 1s instruetiwes thowgh that since Rodriqguez, state
courts conaldering these sarts of educational issvecs have refrained
-from mechanically applving the "strict scrotiny" standard.

BEohingen v, Cabill, 2 WN.J. 473, 303 A.2d4 273, 282 - 285 {1273}

shefstall v. Felling, 110 Ariz. AR, 515 T.2d 500, 592 (1973):

Millikan v. GTeen, Migh‘ .y 212 M.W.2a 73T [1973).

While this Court hap had the opportunity, it has pever
declared education to he a "fundamental right" ander the Alaska
n:::::.nEt.’r:l:uti-rm..LlIli Ee that as it may; the Court necd not reach this
issue here, for as wad noted in Sectien ILD. 2 above, the interest
which appellants assert does not amount to education per Be.

{R. 62% - £341, &92 - {23, TQJ7 =~ ?Dé; 724 - fES] Fathear, 1t is the
pravision of secondary achecls in thelr respective towns cor villages
of residence.

2, Appellants o oot constituote a "suspect
clgagification" nar hawe they heen inwi-
dicnely or arkiltrarily denied a benesfit
orovided tp other schozl aced children in

the atate.

Lacking an ideptifiable conetitutional right or interest,
appellants” equal protection claim tost per force rest pn the

[ —— e ——aa— ¥ g—_— T e

1/ Brocse v, Smith, 501 P,Zd 15% (hlaska 17272] held that

. "ghildrcn are possesaed of fundamental righte under the
Alaska Constitution" at 167, The court specifically
averrad to Article VII, Sectian ! (at p. 167). Hpwever,
the court there conspicuouely avoided deciding the casze on
that basis. It rather chose to decids the case under “the
Alaska Constitution's affirmative grant to all persons of
the ratoral richt to "likberty'" under Article T, Section 1.
401 F.24 1a8.
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allegation that the benefit of sacondary schools in their local
villages has keen depied oo sche iopermissikble or invidicus basis.

Griffin w. Illipeis, 351 LG.5,. 12, 76 5. <. 585, 100 L.Ed. B31

(1356); Douglas w. <:alifeprmia, 37¥2 U.5., 353, &3 5. Ck. EBl4, 5

L, Ed.,2d £}1 {19643); Stata v. Wylie, op. cit., p. 146, BAppellanta,

howeyer, can shew no such lmpormissikble discrimimation.

Initially, Count I of this case dors not rast on, ner
does the record contain, allegations of racial discrimination.
(R, 116 - 118} Tha mefﬂ assertion that discrimination has oocurred
is not sufficient teo dempnstrate a denjal of ajgual protection kaseaed

oo race. Malve ¥, J.C. Penney Co., lac., 512 F.2d 575, 531 (1973);

Jefferson ¥, Hackney, 408 U.S. 535, 54%, 92 5. Ct. 1724, 32 L.Ed4.24
208 (1972). “oreosver, the record demematrates that most soall
predominantly caucasian semmunities which are not easily accessible
ars alap not prﬂvldﬂd lacal secondary schools, (R, 140)  Alaska
datives 1in cummunities.bafh large and small which do have local
secondaxy schioals are educated on egual texmz with all others io
such achools (R, 1lgl, 851 - B52). There are inﬂeéd MOre predgmi=-
nantly Native communities with local sepondary schools than non-
dative communities with local mecondary schoels,. (R, 139, 413 -
427}

Bpeond, appellants aro in ho ﬂay locked into a status
whoraby a4 henefit is unzalterably denilad. As has already besn
stated, there will scon be a sharp drep in the number of the named
plaintiffs who do not possess local secondary sghools. Tha same
ig true ahout the "wlass” which they allegedly represent, It ia

typical of courta when deciding egqual protection ciaims to oon-
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gider Lhe ateps which a state hazs taken to attempt to lassen or

resolve existing differences. San Antonio Sciool District v.

kodriquwes, 9p. cit., p. 45, ¥cinnia v. Shapivre, op. Cit., w. 334,

riggs v, Kerreigan, 347 F, Sopp, 295, 303 {(p.C, Mags 1969). The

recgrd in this case clearly demgnatrates that substantial "cfforts
aye heiny made at every level of {avelvenent in iho program to

expand it, sspeclally to reach those in the poorer comounities .

41

«~ 'y Brigge v. Hoarrigan, op. oit,

Third, it is almost tgo abvipda to reguire a statement
that there do exist differcnces betwoen appallants and other secon=-
dary: school ﬂgéd #hildren which the state can guite permiszibly
recpynize, Appellants llve in small communities, while mwoat of

the people of the ztate live in @aorae arban areas. Alvarado v,

atate, op. Eit;, at #95. Appellants live in isolated, relatively
inaconssible commnunities, wh£le maoat of the people of the atate
liyve in areas served by major highwavs or other transportation
svateme., Covrts have aniformly recognlzed that small numbars of
students in remote or lnaccessible locations do kot rogulroe pro-

ricion of local schoals, In Re: Dizaslotion and Distribution of

Schoal 2iatrict Huober 5 of Dodga Cownty, 257 dinn. 409, 102 &.W. 2d

30, 34 [(1984). Dawvis v, Chilanark, 139 Yaag. 112, 85 J.n5. 107, 10B

{13p2): Fpyg v, Baard of Fdecation of Union Gchecl istrict of

Littletoewn, 76 W.LH, 296, 82 at 173, 174 = 75 (1912); llerman .

Medicinge Lodge School Ristrict o. 8, 71 N.W.24d 323 (W.D. 1955);

Ergigar . orummend, 235 N.C., H, &8 5.E.24 800 {1952}: #iing w.

Wyguist, 517 W.¥.5.2d 477 {1871}; Manjares v. MNewton, 49 Czl. Rptr.

205, 411 ».24 901, 909 {1966). The cost of living {including the
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sost of oonstrustion} in the willages where appelianta live is.

much higher than it is in the arsas where most of the state's

peo@ple 1ive.  In the case of rural secgndary scheols, this situation
is intensified by the small nuvkar of students leading to large

diseconoaics of scala. BSarranc v, Priest, pp. cit., p. 125.

Fartoar, appellants do net live in organized schoeol
25
districts. (R, JA48) Ho casts of operation and construection of

schools are borne by these local towne or vwillagez. Most of the

people in the state live in organized achogl ﬁistricts, whersa

Er

locel elfort is required fay the gperation and congtructisn of

soiioala.  Thia Court has itself recently recognized the Alaska

—_—————tr e e e e e e ——— —

2/ A5 dppellants note (Brief, p. 41), a number of the places

sisted in their amended complalnt az lacking lacal sesondary
achenls are either city achool districts thepgelves or izslated
comnrnitias within prganized borouglh school Jdistricts. (R, 1397,
Reppondente filed with the Superior Court a Motien to Dizmiss
the Complaint for fallure to name such diastricts as indispen-
sible partios, or alternatively to cempell appellants to join
such districts as parties Sefepdant. Yhe Superior Jourt aas
not - ruled on thig motion, thowgh it appears cvident from its
opinion belaw that it was considering only logalities in the
state-aperated school diatrigct., (R, 2T72)

i/ It has been asserted by appellants and the Soporior Court
(R. 871l - BY2}) that the Foundatien Zupport Program suppliles
organized schobl dlstricts with at least 0% of the cost af
oparating tiaoclr schools. This is not precisely true, The
Foundatlon formula provides at leasgt 0% of basic npeed
(A8 14.17.021c¢k}Y a flgure deatermined by a 3aeries of nathema-
tical calculations. (A5 14.17.021{b} apnd {c}) The state pavs
from 30% to 100% of hasic need, the exact amount varyinog
tnversely with the districts' valuation per pupil in average
daily membership. The difference hetween basic ncad and
gtate aid is aupplied by the discrices’ reguired local offort.
(a5 14.17.071) Hovwevar , nhothing prevents any given district
from spending more than their "basic need". a5 a result, a
number of schosl districts reaceive less than 90% of their

actual total edecational expenditures from the stata.
(. 448 — 449;
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Constitution's wias favyoring organized leogal governments. Mobil

il Corporation v. Local Houndary commission, ¢p. cit., 98 - 99,

A5 nobed In bhat casze, the Alaska Constitution, Article X, Section

l, expresses o pallioy "to prﬂ?ide forx maximum local self-government,"
It might be noted ln passing that a number of courts have

recognizad the importance of "local control” of schepls, and also

the fact that responsicility san be expoctod to go hand in hand

with local control. Kithin the past fow days, the United States

Supreme Emuft has again reaffirned this principle:

Ao s2ingla traditicen in public education is
norda deeply rooted than local conkral aver
the operations of achools; leocal autonronty

haz lonyg been thought essential both to thae
malntenance of community concern and support
for puklic sechool, and to guality of the edn-
cational process. Milliken v. Bradley, 42
L.W. 524%, 5257 (1374}

See alsg Wright . Council of the City of Emporia, 407 U.5. 451,
469, 33 L.EA.2d 41 (19727; San Antonic school District v, Redriguez,
Op. Qit.., 4% - 53. '

Thede are gubgtantial differancesz whieh can, and under
the statutozry scheme laid out by the legislature and the consti-
totion, midk be considered. Differences in the manner in which
atate servicem are provided based on these factors does not con-
atitute a denial of equal protaction under either the federal or
the étate congatitution.

3. That small lacal segopdary schoocls have
bean or are heing egtablished in some
but not all rural wvillages and towns
doas not congtitute s donial of egual
protection.

Respondenta, of couree, concode that local rural aecon-

dary schools do axist in many towns and villages in the state.

They further concede that additional secondary schoola are being
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provrided in same but not all isolated rural towne and viliages.,
mwonalk, for ingtanco, has a new hiygn school about tp open, while
Kwigillingok does not, In dealing with complex situations of
deep social significance, the state aocd not choose beatween
attacking every aspaot of tha aituation or neot addreasing that

situation at all. Jandridge v. wWilliams, 297 U.5. 471, 486 - 437,

30 5. Ct, 1153, 29 L.nd.2d 431 (1%70); Jeffersen v, Hackney,

op. @it,; Williamgon v. ice Optical, 348 D.5. 483, 7% 5. L.

461, 28 L.Bd. 363 {1955}; Sap antonio School District v, Radrigues,

o cit., at 51; 3riggs i, Kerrigan, 431 F.24 %67, 96% {1zt Cir, .
19713%.

4.  Uhe non-applicability of the state’s
compulsory educatich law to school
agud children wiwo de nept live in the

vicdinity o0f an establisned segendary
shen]l dows not conatitute an invidions
Aiserimination,

hppellants also asgsert that 1t iz a denial af their right
1o education by reapondents to fall to make thom subdest to Alaska's
cogmoulaory education law. A5 314.30.014. {Briewf, pz. 20, 30, 36)
This argument is at least aovel., It would appear that most, if
not all previous judiecial cansideratiocn has involved situabions

where it has been asserted that the gpplicaticn 0 oompulsory

attendance laws violates the rights of thepae who are supjact to

them. Wiscenain v, ¥oder, 406 U,HR. 205, 92 5. Ce, 14040, 32 L.Ed.2d

15 (1972); Fierce v. Society of Bisters. 268 U.5. 510, 45 5. Zk.

371l, 6% L.Ed. 1070 {1925); Tg Re: Shion, 193 Cal. app. 24 G663,

6 Cal. =2pir. 163 [1965); application of Austar, LI00 W.Y,5.24 §0,

198 misc. 1053% (1950).
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Appellants, it would appear, fail to fully aporociate
tha rationale behind compwlecry education laws. CEsseatlally, they
are cstablished for the bhenefit of the state rathar than the stu-
denta who are compelled te attand.

It may well be that the schoul aged <hildron are hens-
ficiaries of this state policy. lowever, compulsary attendance
laws ara not needed for this purpose, as school aged children
are in any avant antitled to tuition frea sducation in Alaska,

A% 14,035,080, ragerdless of the distanca which they might live

from a schoel, Cartainly, the fact that ooe is not compellad

toc take advantage of a statutory or constitutional right does

not wmoan that £he right haz baan denied or abridged. Respondents
therefora fail to sco any relevance to tha non-applicability of

the state's compulsory attendance law, A5 poted 1in Section I.B.
abave, 1f anything, these laws serve to reinforce the view takan

by respondents that sacondary gengola do nat have tﬁ be established

within dally accese of avery child in the state.



COMOT TS ION

The Superior Court demconstrated parkbicular sensitiviby
to botk the magritnde and the sensilivity of the basic problaem
which appellants have attempteds to have resolved through dudicilal
gocrutiny.  The ¢ourt referred to the problem nf secandary education
in rural Alaska as invalving "a nunker of the nost imporktant gues-
tions of contempnrary Alaska puklic policy." {R. B57] Tho court
recognined the difficulty anpd inteorest tensicn lnvelved 1o any
gayaten which attempts to Aassist the roral rative stoudent "who
wishes to share this century'e remarkable Aadvances in science
technslogy without macrificing his own waluable culeural tradition
in the process." (R, 847-8) Tpon its thorovgh cxamination of
Aapplicable conatitutional and statutory provisioens, the court held
that "nrothing in the consritetional nrovisions or the statutes
reguire a secodaty school or even a pregram of secondary cducation
in each individuaal town or villagso within the unorganized borough.”
tE. 9T7T2) In cencluding, the eourt agailn stepped back from its
legal analvysis:

+ « « I dp not mean, by denying plaintiff's

aummary Jjudgment in & manner casting doubt

on the legal awfficiency of their fpunt T, -

Lo downgrade the importances of the local

achool vs. boarding school controvorsy

which ¥ consldor for reasons provioasly men-

tioned one of the mosl imoportant facing

the state tolavy. T only mecan that under

onr ayskern Lhe reconciliaticti of guality

education with local educatlon 1s one to he

rezolyed in the leglslative and exacative

departments, and oot tha courts. [R. BET73}

respondents, of course, coald not agree more as to the

importance of edncation. They also are, and have been aware of

the problema involwves in bringing gquality spcoondary education to
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rural educaktion. The pubptantial ropourcas, both fipancially
and in terms of san hours, which has been devotnd to thosa pro-
blems surely indicate the existence of this concern and the fact
that this concern has been transformed into on-geing programs and
policies to deal with these complex problemz. Appellants would
conceda also that substantial problems s£ill exiszst and that the
efforts which were put forth twe years age would not ba satlis-
factory today, any more than the efforte now existent will be
totally satisfactory as a status guo yuars-frﬂm ﬁﬂw.

Howavar, respondents wouldl note that importanne of a peo-
blem dpoes not per se make it subiegt Lo judicial -resolution.

Horace v. Mgdinnis, 494 P.2d 534 {Alaska 1972); Hobinson v. Cahill,

62 N.J. 473, 303 h.2d 273 (1573} ; San hq;ggighﬁchnni Diatriat w.

dodriguez, 411 D.5.1, 93 3. Ct, 1278, 35 L.Ed.2a 16 (L1973):

Hor dees the fast that past affoarts at resulving a serigus social
prablem have been lesa than a tatal sucdoess mean that the judiciary
either ought to or iz qualified and aple to step in and impoge

the total resolutjien. Milliken v. Jdradley, ob. cit.; San antondo

Schpol Distriet v, Bodriguez, op. cit., p. 55; Dandridge v.

Williams, op. cit.; ovelgadieo v. Faweett, 513 P.2d 710, 712 {(Alaska

1573y ; Jaffarson v. Hacknay., of. cib.; Boblson w. Cahlll, op. cit..

2717 rE; Carle v. Carle, Op. Cit..

.



Yhe deciaion of the Superior Court must thereforse

ve affirmed by this Court.

Foapoecefully submitbod,

NoORMAN o, GORSUCH
ATTARHEY LGEREDAL

By :

Peter C. Cartnow
Agaiatant Attorney General
Counael for hppellans

DATED at Anchorage, alaska,

this th day of Zugust,

1274,



