‘and next friend, AMOS and LOULSE HAVWLEY)

CWEYBURY, and LUCILLE §. BRENWICK, in thsir

1¥ THE SUFERIOR CQUHT Frid THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT
Al ANCHORAGE

LUCILLE SAGE and STELLA SAGZ, minors,
by their molher and next friend, MILDRED
SAGE; MYRA HAVLEY, a mincr, by her parents

and DOLLY HAWLEY, a minor, by hap Tfather
and next friend, BCBR T. HAWLEY, ’

Plaintiffs,
\!S *

STATE BOARD OF EDUCATTON OF THE STAYTT O ALASKA;
TATHERINE HURLEY, JANMES N, WANAMAKER, JOHH
BORBRIDGE, JH., HARIE L. McDOWELL, BEITY J.
CUDDY, FRANKLIN M. KING, JH., RUTH McLEAH, in
theixr capacity as membors of the State Board of
Edveation; ALASEA STATE-OPERATED SCHOOL SYSTEM,
4 StatesCovporation; VINCEHT L. SCHUERGH, .
ELIZABETH BEAUS, LT, COL. WAYHE €. HILL, DARRYL
X . PEDER3OL, J0TK RICHARD BENSON, SGT. ROBIRT 0.

capacity as menbers of tho Board of Directors for
State~Operaled Schools, CLIFF E. HARTHAZ,
Commiasionar of Education, Stats of Alashka;
MEALE M, ARMSTRONG, Direclior, Division of 3tats-
Operated Schools, State of Aleaka; G. LEE HAYES,
Agaigbant Director, Division ol State-~Operated
Schooln, S8iate of Alaska, GRONGE WHITH, Regional
Adiinistrator, Horthwestern Ares Schools,
Divinion of State-Operaled Schools, Sitate of
Alaska, i .

Defendanta.

. Ko, ?1;l2h5

_STIFULATION AND DHDER

The plaintiffs and Merles M. Armstrong,

day and continuing through the end of the Spring 1971, school
terﬁ ol the State~0poratad School in Kivalina, Aleaka, State¥
Operated Schoels, through one or bebth of their teachnrQompluyce

ihhﬁiyg}ina, will contimre to offer assistance with corres-
appropriate grade levael, if requosted by plaintiffa.
Plaintiffs are Lo ba notified immndiﬁtaly of the

continued availability of these coursed, and ars to bo given

Tire Division of Biate-Operated Scheols will wail prowmptly

H
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Director of

'State—dperated Schools, do hereby atipulake that from this

. pondence courses Lo plaintiffs at the ninth grade or other

reasonable instruction anl asilastance by defendants! teachers,
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with instl;u(.‘,{;ions to carry out the Order.

This Stipulation obviates and penders mool an
application for'prel.imi_mu‘y relief during the Spring 1971,
schodi te:m,

DATED at Anchorage, Alaslka this __!“_ day of May, 1971,

CJ0IN E. HAVELOGKS
ATTORNEY GENERAL

..'j

: Bv - R LE

_Dorothy Awu, hnaTand
hasistant Attorney Genersl

~ Attoracy for Merle M. Arm-
stoong

'(7;}.{,1,1 /L,, , j<( ), sz

1T 1S SO OPDFT’L_.D.

‘5/0 ‘inds .-z-/, /?Lfn.

copios of this Order to one of tho teachers al Kivalina, Alasks

JU’DG}:. OF 'i‘dh. oUl‘n.PlOrt COURT
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IN THY SUPERIOR COUGRT FOR TIUL STATE OF ATASKA

THIRD JUDICIAL DISTRICT

LUCILLE SACE and STFRLIA SAGH, minors,

by their mother and next friend, MILDRED
SAGE; MYRA HAWLEY, a wminor, by her parents
and next friend, AMOS and LOUISE HAWLEY;
and DOLLY HAWLEY, a minor, hy her father
and next friend, BOE T, HAWLEY,

Plaintiffs,

Vs, '

STATE BCGARD O EDUCATION OF THE S5TATFR OF ALASKAM;
EKATHERINFE HURLRY, JAMES M. WANAMAKER, JOUN
RORBRIDGE, JR., MARIE L. McDOWELL, BETTY J. CUDDY,
FRANRLIN M. KING, JR., RUTH McLEAN, in their
copacity as memhers of the State Board of Education;
ALASKA STATE-QPERATED SCHOOL SYSTLEM, a State
Corporation; VINCENT L. SCHUERCH, FLIZABETH BEANS,
LT, COL. WAYNIE C., HILL, DARRYL K, FEDLIRSON, JOIN
RICNARD BENSON, SGT. ROBRERT O. WEYBURN, and

LUCILLE C. BRENWICK, in their capacity as members

of the Board of Directors for State-Operated Schools,
CLIFF Rk, HARIMAN, Commissioner of Education, State-
of Alaska; MERLE M. ARMSTROHG, Director, Division

of State-Operated Schools, State of Alaska; G, LEE
HAYRS, Assistant Director, Division of State-
Operated Schools, State of Alaska, GEORGE WHITE
Regional Administrator, Horthwestern Area Schools,
Division of State-Operated Schools, State of Alaska,

vauuvuuuuvuuuuun—-vuuuu-..--.-n..--_-»-—--...-\...-..--_-h-—

" Defendants.

No.

NATURE OF ACTION

1. This is a civil action brought on bchalf of several

8 -schodl—age children residing in Kivalina} Alaska, hy their

parents as next friends. These childron should be attending
school in the ninth grade; however, at present, they are noel in
school and are not being provided educational services of any

kind. Plaintiffs claim they are entitled to public school
classes where the live undaer State laws, the Conctitution of
e .

—
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the Sfate of Alaska, and the Congtitution of the ﬁnited States.
They seek declaratory and ihjunctive gelief.to_secure their right
to educational services and to restrain defendants froﬁ failing
to.provide these services.

2, That pléintiffS'are clients of an attorney employed
by Alaéké Legal Services Corporation. Az suoh, they.aré exempi
Lrom filing feeé ofherwise required by the Alaska Court System,
pursuant to Rule 13, Rules Governing the Administration of ¢ll
Courts. .

PARTIES
3. Plaintiffs LUCILLE SAGE and STELLA SAGE, ages 16 and
15 respectively, are citizens of the United States residing with
their family in Xivalina, Alaska. "This action is brogght in tﬁeir
behalf by their wmother and next.friend, MILDRED SAGI,

4. Plaintiff MYRA IIAWLEY, 16 years of age, is a cifizen
of the United States residing with her famiiy in Kivalina, Alaska.
This.action is orought in her behalf by he}.parents and next
friends, AMOS and LOUISE HAWLLY. |

5. _‘Plaintiff DOLLY ‘HAWLEY, 16 years of age, is a citizen
of tho Unitod S5tates residing with her family in.Kivﬁlina, Alaska,
This action is brought in her behalf by her father and next friend,
BOB 4. HAWLEY. .

6. Kivalina, Alaska, is an incorporated fourth class city
of.approximately 188 pcfsons.

7. Defendant STATE BOARD OF EDUCATION OF THE STATE OF
ALASKA (STATE BOARD) is responsible for formulating state-wide
educational policy andladministeriwg funds to provide educstional
services. Defendants KATHERINE HURLFY, JAMES N. WANKMAKER, JONHN
BORRRIDGE, JR., MARTR I,. MchOWRLL, BETTY J, CUDDY, FRANKLIR M.
KING, JR., and RUTI McLEhﬂ are the individual members of. the
STATE BOARD. The responsibiiities of these defendants include
supervision of the activities of the State Department of
Education. A
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B. The S5TATE BORRD is Lhc'uperating échool board for the
State-Operated School bistrict.  Its By~Laws govern the organiza-
tion and operation of the State-Operated School District., It also
sets policy for the operation of the Boarding Home Pfogramr

9.  Defendant ALASKA SYATE-OPLRAYED SCHOOL SYSTEM is a
State.Corporation crealted to provide public education in the
State-Operated School District. Defendants VINCENT L. SCHUERCH,
BLIZABETH BREAWG, LT. COL, WAYME C. HILL, DARRYLIK. PEDERSON | JOHN
RICITARD HENSON, SGT. ROBERT O. WEYBURN, and LUCILLE C.. HRI-.'NR-‘JI(_ZK.
are the individual members of the Board of Direciors for State-
Operated Schools.. This cofpnration and this Board exist pursuant
to A.5., 14.08.010-1500, When all sections of thése statutes fake
cffect, the Board of Directors will have exclusive management
and contreol df all State-Operated School matters associatea wilh
the State's program of education ét‘thelelementary.and secondary
levels, spbject-to the State laws and the regulations promulgated
by the Commissioner of Education and the State Board of Education.

10, Defgndant CIAFF R. 1IARTMAN is fhe Commissioner of
Education. He iz the principai executiﬁe officer of Llhe Depari-
meut cf Educatio;. Among the current_responsibilities of theo
Departmént of Edﬁcation is the maintenance énd operation of the
State-Operated School Districk. (rh.S. 14.12.020}

11. Defendant MERLE M. ARMSQRONG is the Director of the
Division of State-Operated Schools within the Department of
Education. Defendanlt €. LEE HAYES is Assistant Direclor, Division
of State Operated Schools in the Department of Fducation. These.
defendants are responsible for the overall supervision and
operations bf echools within the 5t te~Operated School District.

I3, ‘Defendant GEORGE WHITE is the Regiopal Adminisirator
for Northwestarn Arca Schools within the Division of State-
_Operated Schools. 'Kivalina, Alaskn, is wjthié defendant WIITE's

area of supervisjion. -




STAYEMENT CI' THE CLAIM

13, Defendants presently opcrate a day schoonl in Kivali;a.
which provides public school classes for grades onc through eight.

14.. Tlaintiffs LUCILLE SAGE, STBLLA SAGE, MYRA HAWLEY and
DOLLY HAWLEY all have completed the cighth grade dnd_sﬁauld ha in
the ninth_graGE: however,; at present none are in school hecause no
local school is availahle for thorﬁr and defendants are not
providing them any educational services, _

15; LUCILLE SACE attended Mount Edgecumbe High School,

a boarding school operated by thp Bureau of Indian Affairs near
Sitka, 'Alaska, for a brief peﬁod in 196%, She had not chosen
Mount Bdgecumbe and was assigned there against her wishes. Beltz
High School,; operated by defendants, had been her first cheice for
high school,.but for reasons nevor explained to her she was
aésigned_to Mognt Edgecunbe, She was unhappy there and did not
eat properly, so hev parents_allﬁwed her £9 come home in September,
1969, Since then, she has not been in school, and no school is
available at her homé.

16, - STELLA SAGE, MYRA.HAW#EY and DOLLY HAWLEY were assigned
to attend school in the Fairbanks public schools in.the fall of
19?0. They were placed in the Boarding lome Prégram. The girls
were unhappy in the Boarding llome Program, and they and their
parents felt they were not getting.proper vare and treatment.

For these reasons ecach girl returned home to Kivalina during the
fali of 1970, The fare of $81.00 from ?airbanks to Kivalina was
paid by each uirl's parents, None of these plaintiffﬁ has
attended school since returning home from the Pairbanks Bearding
Home Proggam, and no schocol ié_available for them at their home.

17. In January, 1971, the principal teacher-at the
Kivalina Day School, Tom Troxell, bégan assiéiing the plaintiffs
and two other high school children in Kivalina with high school
correspondence courses, The students received assignments from.

him and he administered tests to them every week or so. However,

these courses have been halted becauvse on March 9, 1971, Tom
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“schotl district in which he is a residenth;'“'fhefefore} plaintiffs

‘reside and defendants have the duty to provide scheool services

Troxcll Was transferred to Nonrvik, Alaska, by defendants. To
date, lLhe correspondence courses have not been reinstated.

18, Presently, piaintiffs, LUCILLE SAGE, S5YELLA 5AGE,
MYRA IIAWLEY, and DOLLY HNAWLEY aré all living in.Kivalina, and are
not attending high school or receiving educational services of.any
kind. Nora Swan is another ninth grader in Kivalina who islnct
in school. Also, there arc four other nihfh gradexs ffbﬁ Kivalin%
attending <chool outside the villége thirocugh bparding arrani~mcnts
maintéined by defendants and the Bureau of Indian Affairs.
hltcgethér, there are more than twelve eighth grade graduatles under
the age of twenty-onc who would enroll and attend high school
classe%‘(grades 9-12) iﬁ.Kivalina if there was a higﬁ school there,

19. All plaintiffs desire further education and want high
school classes to be provided in Kivalina.

20. The plaintiffs are.aWare of no plans to provide
higﬁ scheool courses to children residing in Kivaiina. The failure
of defendants tﬁ provide educatioﬁ for tﬁcse childfén is
contiﬁuing inju;y and irreparable harm of the most serious
magnitude for wﬁich plaintiffs have no adeguale remedy at law,

N

; COUNT I
21, Artitle VII, §1 of the Constitution of the State of
Alaska requires ﬁhe legislature to.%stablish and maintain a
system of public schools open to all children of the State. There
fnre,_plaintiffs have the right to the cducational éervices of
the.bﬁblic schools, and defendants have the duty to provide such
services. -

22.  A.S. 14.03.080 cstablishes the right of each child of

school age to attend public school during the school term "in the
have the right to attend school in the school district where they

there.
23. Plaintiffs reside in the State-Operated School

Dis{rvict, defined by A.3., 14.12.010{(3}) as "the area ocutside
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‘schools created thercby musl apply to the State-Operated School

organized baroughs and outside first, sccond, and third class
cities”. The State-Operated Schoel Distriet is one of the three
types of districts of the State Public School Syslemn,

24. A,s, 14.14,110 authorizes school districts to cooperate
with other districts and the Burcau of Indian Affairs to provide
more efficient'or more econonical educational.serviccs when
necessary. However, this statutelfequires the school board té
provide class for any secondary grade represcnted by.mcru than
five pupils if a cooperative arrangement auvthorized by this
seétion raguires pupils ta -live away from theix usual home.

'2§. In Kivalina,.hlaska, there are more than five children
who aretor should be in tHé ninth grade, as described above in
péragraph 18. . ‘

26, Under A.8. 14,214,110, plaintiffs have the right to
attend ninth grade classes and live.at their usual homes, and
defendanits have theé duty to provide these classes. Cooperative
arrangements may still be made available to plaintiffs or others
in Xivalina, bu€ A.5, 14,114,110 reduires defendants to ﬁrovide
plaintiffs the option of attending ninth grade classes where they

reside since theré are more than five ninth grade pupils living

there,
count 11
27. Plaintiffs incorporate by reference paragraphs 21

through 26 and further allege that the educaticnal services
described in those paragraphs are presently beiné provided to many
if not most, Alaskan children, A,S, 14,14,110, in partiéular, is
clearly mandatory upon locally administered sphools, such as
borough and city school districts.

28. 1f A.S. 14.14.110 be déemed not to apply directly to

residents of State-Opaerated School Distriets, the right to local

NDistrict by opovation of the equal protection guarantecs of

Wt

Article I, Sccllon 1 of the Constitution of the State of Alaska

and 'the Fourtcenth Amendment Lo the Constitutidn of the United

-




States. Wuere the State has undertaken to provide education, it

must be made available to all on egual terms. HBrown v. Board of

Education, 347 U.5. 483, 74 $.Ct. 686, 98 L.kd 873 (1954);

Griffin v. County School Board, 377 U.8. 218, 84 5,Ct. 1226, 12
L.Ed.2d 256 (1964) } .
WHERBVORM}Iplaintiffs pray for relief as follows:
1. Thal this Court enter judgment in favor of plaintiffs
and against defendants declaring that:

{a] Plaintiffs have the right to, and defendants
must provide, educational services in thg_form of public schools;

i : {b) Plaintiffe have the right to, and defendants
muszt provide, educational sérvices within the State-Operated
School District in which pléintiffs reside:;

{c) Plaintiffs have fhe right to, and defenéants
must provide, public school classés which do not require children
to live away from their usual homes for every grade where there
are more than five secondarf pupiis. | |

2. .That a Temporary Restraining Order, Preliminary
Injqnétion and Permanent.lnjunétion issue reétraining defendants
from failing to provide public school classes for plaintiffs where
they.live.

3. That a Writ of Mandawus issuc ‘compelling defendants:

{a)} Lo provide educational services in the férm of
public school claszes for plaintiffs where they reside now and in
the future and to submit a plan for doing so;

(12) that guch plan bhe implemented failhfully and

~prompkly; and

{c) fhat until such plan is fully implemented, if
some delay is'unavoidable, defendants prqvide plaintiffs the
oéportunity Lo attend pub]ic"échool classes in the high school
closest to their home.

1, That the Court fetain jurisdiction of this matter to

insure that its orders are éamplied with without delay.

T

r ~7~




"

5. That plaintiffs, STELLA SACE, MYRA HAWLEY, and DOLLY
HAWLEY be awarded damages of $81,00 each, the cost of their plane
fare from Tairbanks to Kivalina;

6. For such ofher and further relief as the Court may

deem necessary and proper. ;¢*_
L . /] - 4

bated at Anchorage, Alaska, thiscfﬁf_‘day of april, 1871,

C;gbb©4 Qi%aé&} ffiﬁigﬁﬁ 4

CHRISTOPHERS R, COOKRE

ALtorney for plaintiffs

ALASKA LECGAL SERVICLS CORVORMIION
308 G Street, Suite 313
Anchorage, Alaska 99501




IN MK SUPERIOR COURT FPOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

LUCILLY SAGE and STELLA SAGR, minors,

Ly their mother and next friend, MILDRED
SAGI; MYRA HAWLEY, a minor, by her parents.
and next f-iend, AMOS and LOUISE BRAILEY;
and DOLLY NAWLEY, a minor, by ther faLhcr
and next friend, BOB T. HAWLEY,

Plaintiffs,
vs.

STATE BOARD OF EDUCATION OF THE STATE OF ALASKA;
IihTH}!}lElfIE HURLEY , JAMES N. WANAMAKER, JONN
BORBRIDGE, JR., MARIE L. McDOWELL, BETTY "J. CUDDY,
FRA‘QYLII*‘! M RING, JR., RUTH McLEAH, in their
capacilty as members of the State Board of qucatlon,
ALASEA STATE-OPERATED SCHOOL SYSTEM, a, State
Corporation; VINCEHNT L. SCINJERCH, ELI?ABETH BEANS,
LT. COnL. WAYNE €. HILIL, DARBRRYI. K. PEDERSOM, JOHH
RICHARD RENSOW, SGT. ROBDHT O, WEYBURM, and
JIUCILLE C. BRENWICK, in thelr capacity as members
of the Board of Directors for State-Operated Schools,
CLIFF R, JIARTHAMN, Commissioner of Lducation, State
of MBlaska; MERLE M. ARMETRONG, Director, Division
of State-Operated Schools, State of Alaska; G. LEL
HAYES, Assistant Director, Division of State-
Operated Schools, State of Alaska, CGRORGE WIITL
Regional Admlnlstrdtnr, Northwestern Area Schools,
pivision of tdtg Operated Schools, State of Alaska.

é - ‘Defendants.

No. 7/-A2ess

MEMORANDUM TN SUPPORT OF APPLICATION
FOR TEMPORARY RESTRAINTNG ORDER

INTRODUCTION

A temgorar§ restraining order is noecessary in this casc
to pre?ent immediaté and irreparahle injury, loss and damage
to the plaintiffs, |

The standards for granting preliminary reliéf in the form
of a temporary restfaininﬁ order are set Forth in Rule 65{h},
ﬁulns of Civil Procedure, and A.S5. 09.40.230. A temporary
restraining ovder will be granted where the facts, as shown ayr

affidavit or verified complaint, indicale "imwediate and



irreparahls injury, loss or damage will result to the applicant
hefore notice can be served and a hearing had thereon". Ak. R. Civ.
P, 65(h}.

A teuwpeorary restraining order is an exercise of injunclive
power. Exercise of this power is avthorized by state statute
and rests with the sound_ﬂjscretjnﬁ of the Court. Miller w.
Atkinson, 365 P.2d 550 (&k. 1963) .
~ A.S. 09.40.230 authorizes injunctive relief where, 1)
plaintisrf is entitled to relief and the relief would include
restraining of continning acts of defendant which would produue
injury te plaintiff during the litigation, or 2) defendant is
doing 0} is about to do some act :; violation of plaintiff's
'personal.rights, or 3) defendaht is doing or is about to do some
act in violatidn of plaintiff's pfoperty rights. |

Also federal judicial standafdg regavdihg temporary
injuncfive relief must be considered becaﬁse of the close
similarity of Alaska Civil Rule 65 and Rule 65, Federal Rules
of Ccivil P;ocedure. Annot., Ak, R. Civ. P. 65.

' Application of the appropriate standards and balancing
- the equities in this case forces the conclusion that the
hpplication for Temporary Restraining Order nust be granted,
THE FAILURE OF DEFENDANTS .TO PROVIDE SCHOOL~AGE
CHILDREN WiTH SCUHOOL CLASSES OR COURSES OF ANY
KIND COHNSTITUTES IRRERPARABLE INJURY AND REQUIRES
ISSUANCYE QF A TEMPORARY RESTRAINING ORDER.

A temporary restraining order secks ﬁo preserve the status
quo between parties concerning m%tters in litigation, Stewarﬁ_gL
Dunn, 363 E,2a 591 (Sth Cir. 1966). Preliminary relief may
actually change the status gue where the person secking relief

clearly establishes that he is beiny denied a constituticnal

right. Menry v. Crcenville Airport Comn'n,, 284 F.2zd 631 {4th
Cir. 1960). In the Court's diséreotion, granting a temporary
restraining order reqguires, 1) a showing of prokable ultimate

success on the merits by the“applicant, and 2) the need to prevent

-




inmadiate and irreparable injury. Ak, R. Civ, P, 65(b); nh.0.
09.40,.730,

nlso, in determining whether to grant preliminary relief,

courts will weigh the relative hardships to each party and consider

the public interest. Amexdcan Motoriste Ins, Co. v,.City Wide Transﬁ

Co., 308 F. Supp. 1080 {S.D.N.Y. 1969); Likerty Lobby, Inc. v.

v. Rural plectrification Administraiion, 236 I. Supp. 2?i (W.D.
La., 1964}, . .
In.the present case the Circumstgncés demanding reiief
are urgént, the plaintiffs will suffef immodiate and ifféparaﬁle
injury 5 défendants are not restrained, thé balance of hardéhips
favors fhe applicants, plaihtiffs‘.likelihood.of success on tha
merits ié great, and the public into;est will be best served
by granﬁiﬁg the relief réquested by plaintiffs. |
Plaihtiffs are four school-ayge children who are not in
school, The prjmary reason they are not in school is that the
defendants do noﬁ provide ciasses for them where Lhey live,
Defendants o%erat&_a day school in Kivqlina which provides
classes.through tﬁe eighlh -grade. To yo beyond the eighth.érade
plaintiffs werc forced to leave their homes ané attend school in
‘places such as ?airbanks {over 500 miles from Kivalina) and Sitka
(over 1,000 miles from Kivalina). Three out of the four plaintiffs
wefe assigned to schools they had not even chosen to attend. The
circumstances of these boarding arrandements and the ensuing
difficultigs are descrihed in fuil detaii in the attachced atiidavite
of Mildred Sage; Bob T. Hawlev, and Fuos and Tonise Hawloy. Tn
the end,.chronic hoimesickness and unsatisfactory conditions led
each of these children to withraw From #chool-and return home,
Although there are no.forﬁal ninth-grade classes offered
at Kivaiina, these children did continue their education fhrough_
correspondence coursen,. The principal teacher, Tom Troxell;
assisted the students with these courses from January until March

g, 1971. On that date Mr. Trorxell was suddenly transferred from




Kivalina,'and the correspondence courses were thereby terminated,
[Affidavits of Mildred Sayce, Amos and Louisze Hawley, and Bob T.
IIa\-rlcy..] .

?he State does not provide correspondence courses for these
out-of-school children as part of the regular education program
in Kivaliha‘ Théy are only given . as a spare-time activity at the
diécretion of the teacher. [(Affidavit of Chrisfopher R. Coctel.
Thus, the availability of even minimal educational®services for
the plaintiffs depends entirely upon the willingness of the
individual teacher to volnntarily’uﬁdértske the task. The last
feachery Mr. Troxcll, did provide these.services: but since his

i . )
tfansfer,_his 50MCCes80rs havg not continued the courses,

To provide rugch minimal educationél services dﬁring the
pendency of this action, the teacﬁe;s employed by defendants
would have to work some additional houfs,\and defendants would
undoubtedly have to compensate them for this work. Against
this moderate hardship to.defendants, the consequences
of defendants' failure to provide cducation to plaiﬂtiffs aﬁd
their abdication of responsihbility therefor are grave 5ndeed;

Plaintiffs will be denied and deprived of ecducation if
defendants are not restrained. Plaintiffs' opportunities fér
éducational advancempnt will thereby he tefminateé, perhaps
forever. The conseguences of this denial of education will be
felt now and throughout the remainder of plaintiffs' lives.

It is difficult to imagine a greatery injury, both to
personal rights and the public interest, than #he the denial! of.
education. The Supreme Co;rt has spokern on the iﬁportance of
education as Follows:

" Today, educaltion is perhaps the.
most important Ffunction of state
and local governments., Compulsory
school attendance laws and the
great expenditures for education
both demonstrate our recognition of
the importance of education to our
demoractic socipty. Tt is required
in the performance of our most
basic puhliec responsibilities, even

service in the armed forces, It.

r
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is the wvery foundation of good
citizenship. fToday it is a

principal instyrument in awakening the
child to cultural valuecs, in preparing
him for later professional traininyg,
and in helping him te adjust normally
to his environment. JIn these days,

it ig doubtful that any child may
reasonably he cvpochd to succeed

iIn 1ije iFf Tic is denied the
0ppox+unlty of an education. Such
an opportunity, whers Lhe state has
undertaken to provide it, is a right
which must be made available to all
on equal teyms, PBrown v. Board of
Bducation, 347 U.S., 483, 493, 74 §.cCL.
F8G, 9% L..ud., 873 (195%4) ([emphasis
added] . : ' :

In Brown, of course, the Court was referring to segretated
L) . .
schools sand found them inherently unequal., The prohlem confront-

ing plaintiffs is even more b?sic than that considered in Brown:
here plaintiffs are provided no scﬁools at all. Thus, the
;1tuatlon here is more akin to that in Hosier w. Hvans, 314 F. Supp
316 (p.C. V.I. 1977), where the court fnunq thg failure to provide
education to reéident alien'non~immi§rant.éhildren in the Virgin
Islaﬁds unreésonable and "invidjious discriminétion violative of

the equal protection clause of the Fourteenth Amendment. Trec

and unrestricted public education the court said alt 319, is "an

aspect of Twentieth Centuvry life so fundamental as to bé fitdingly
considered the cornerstone.of a vibrant and viable’repuh]icaﬁ
[[form of democracy." Wwhere alien children were offered no freé,
public education at all they were "worss in plight" than the

black children in Brown. As in the_instant gasc, in Hosier the
public good demanded immediate relief:

"It cannot be gainsaid that it is
manifestly contrary to the public

good of the territory to develop

and foster a getto of ignorance,

with countless numbers of untrained,
untutored and perhaps untended children
{since their parents are bhonded workers}
roaming the strecls, this with the
concomlitant evils of crime, immorality
and gencral soccial degencracy, In the
public interesl a generation of illiterates
is to be avolded, wvhatever the Financial
cost. I am of the opinion that the

mast compelling of pubklic concein
militates in favor of the prompt
admission of these plaintiffs, and all
others of their clasg, to the public




on the merits. AL this point, further examination of plaintiffs 3

schools,” 314 F. Sunp. at 321,

Just as a classification for providing public education
rased on race, wealth ox citizehship wouid ke prohibited by the
egual protection clause of the Fourtecnth Amendment, so too a
geogréphiaal discrimination is.a denial éf agual protection.
Yducation, where the state has undertaken to providq it; is a

v. Board of Edvcation, supra, at 493, Thus, a state may not

trcat one county differently from olhor counties by failing teo

provide public schools in only one county. Criffin v. County

School Board, 377 U.S, 218, 84 5.Ct. 1226, 12 L.Ed.2d 256
(1964)." |

A Louisiana "loecal option® statute permitling school
closure by Jocal referendum wasg sfruck down by a three-judge
District Court as violative of the equal protecticn clause on two
counts, racial discrimiﬁation and geograpﬁical discrimination,

Hall v, 5t. Helena Parish School Board, 19% T'. Supp. 649 (D.C.

La, 1961), affirmed 368 U.S. 515, 82 5,Ct. 529, 7 L.Ed.2d 52)
(1862). Spéaking on geographical discerimination the court said,
at 6G6:

het 2 [{the "local option' statute]

runs afoul of the equal protection
clause in anolher respect,...inevitably,
ancother effect of the stalute is to
discriminate yeographically against all
students, white and coloxed, in &t.
llelena or any other community where

the schools are c¢losed under its
provisions.... abséent a resonable hasis
for so classifying, a state cannot close
the public shools in one area while, at
the sama time, it maintains schools
elsevhere with puhlic funds,

The constitutional mandate is clear: where {he state has
undertaken to provide education, it must be made availab]e Lo
all on equal terms.  The halance of hardships'between plaintiffsa
and defendants and Lhe public interest overwhcluwingly favor
granting the tenporary relief requasted Ly plaintiff. Alsco, as'thJ

casas cited ahove indicate,'p}aintiffs undoubtedly will prevail

B



rights to education, andldefchdﬁnts' duty to provide it, shall be
examined. |

First of all, althbugh the United States Constitution may not
secure a right to an eduCation per se, it does guarantee to every
person the right to equal treatment where the state.has undertaken

to provide education. Flemming v. Adams, 19 L.Ed.2d 216,337 P.2d

(1bth Cir. 1967), cert denied 385 0.5. 898, 88 5.Ct. 219,.
“Ei L.¥d, 24 ;Lfg:(l967). As described above, this right is being
denied piaintiffs. |

Article I, Bection 1, of the Constitution of the S5tate of
Alaska fontainﬂ an egual protection'guafaﬁtee similar to that of

the Fouffeenth Amendment. - As described in Leege v. Martin, 379 P.2

44?,'651~452, {Ak. 19G3), the egual prﬁtection guarantee is “the

embodimenl of the Fundamental principle that all men are equal

before the law." "It is & prohibition against laws which, in their

application, make uwnjust distinections between persons."” Thercfore,

under the Alaska Constitution, laws pertaining to education must

not make unjust Qistinctions between persons nor produce uncgual

a

treatment. However, this is being done with respect to the

plaintiffs.

Thelhlaska Constituion, Artigl@iVII, Section 1, rthires that
the legislalure ”By general law establish and maintain a systen
of public échools-open to all children of the State;" This
provision énﬂ the statutes enacked pursuant thereto secure for
plaintiffs a right to educaﬁjon,in addition toltﬁc guarantee of
equal treatment.

A.E. 14.03.0R0(a} deciares, “Aochild of school age is
entitled to atiend public school without payment of tuition during
the school term in the district in which he is & resident.”
Plaiptiffs are children of school age who are not baing provided
public schools in the district in which they reside. [Plaintiffs
reside in the State-Operated Schootl District, A8, 14.012.000(3) ]

In Alﬁska,'scﬁool children are entit]ed ﬁo.aauo classes

offered in the place vhere they live For every elementary grade




for which there are more than threc elementary pupils or five
secondary pupils, A.S. 14.14.110. This statute aunthorizes school
districts to make "cooperative arrangements" with other districts
on edgcational agencies for reasons of efficienéy Or economy,
However, the ahilit? 1o make these cooperative airangemants is
limited Lo certain situations., UWhere "cooperative arrangements”
reéuire pupils to live away from their.ﬁsual ﬁcmeé -— as in
boardihg school or boarding home programs -~ the school board
"shall" provide classecs within the district (and, implicitiy, 50
the students may live at ﬁome) for any.qrade represented by nore
than thfee ¢lementary pupils or five secondary pupils. The
séction reguires, in otheflﬁords, that wherever there arce more
ﬁhan three elementary pupils or five sécondary pupfls, Lthose who-
wigh to live at home and attend clasges there, rather than atteond-
Aing school through a "céoperative arvangement,” have the right
to do so. There are more thap five ninth grade pupils living in
Kivalina, bﬁt there are no ciasses provided there for thosc wvho .
do not wish_to-attend school away from homg. rhis section crdates
a'right tﬁ local cducation, and this right is keina denied
plaintiffs in.this case, . _

hlthough A.S. 14.14.110 speaks of a "district’s" abiliéy
fo participate in "cooperative arrangements,” and the State-
Operated School District is one of three types of school diétricts
in hlaska, this section might he interpreted as aﬁplyinq difectly
énly to local city and borough school districls. {1lhe section
appears within the "Local Administration of Schools" chapter of
the education statutes.]) Efen if this bz so, the egual prolec-
Lion guarantees of the Alaska Constitution and United States
Constitution, as discussed ahbove, mﬁst secure the right tb local
edﬁcation for plaintiffs. Otherwise, Qducation is not heing
made available to all on equal terms.

For thesc reasons, plaintiifs' application for a temporary
restraining order reﬁLraininégdcfendants from failing to provide

—f-




ninth grade classes for plaintififs iy the eity in which they live
should be granted, -

A Th,
Respectfully submitted this;%ry day of April, 1971, at
hnchorage, Alaska.

' [ >, ‘ P DR
Cletiols, K Uptre
CHRISTOPHRR R. COOXE
Attorney for Plaintiffis .
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