HI. Cowtror of Froeral VeRsus STATRE ScHoOOLs

Each of the community contra] models described in the preceding Part
has distinct advantages and disadvantages. Some of the factors which re-
quire: further consideration are obvious, such as the inheritance of an exist-
ing staff at Bosby or the creation of a new staff at Reugh Rock. Other con-
siderations are nat so readily apparent. This Pact will attempr to identify
some of the less conspicuons lepal and practical factors which may be of
importanee te educational leaders in Indian communities.

A, Control of Federal Schools

I. General Gmitations,

Under present policies, communities or tribes may by contract take over
cxisting BIA facilities as was donc at the Busby School. There is, however,
0o means to compel the federal government to build schools to serve any
particular commupity. When President Nixon said, “[W]e believe every
Indian community wishing to do so should be able to control its own Tudian
schools,™** he referred to Indian communites now served by existing fed-
eral schools, The Bureau has no substantial plans or funds to expand or
menlernize its school system becausc the BIA education funciion is being
slowly phased out. Indeed, the basic federal education policy for the last
40 years has been to encourage state governments to assume full responsi-
hility for the education of Indians.

142, Part & of the A0 nrovides fynds for eduegtional agendes to develog and execuss programs
o et the special cilucadenal needs of the Tndian swodents, fd. % 411, BS Stat 334—10.

143, [ 3 gze, B S@E a7

T44. PREFEENT'S MEIRAGE, siepw Nate 3, al . .

145 The phasing oot of the BTA s2hoo] swsoemn has slowed considerably in the last few yeags,
Thus, feum 1o ta 2971 enrallment in peades kg deereased by only 708 pupils and otz] easollment
actually increascd iy 3pb. STATISTIOS, suprs oote 4, 43 0, 47 U5 Dee't or lwterien, Fiscar Yeas
V70 5TaTvr108 Concnmmies [koean Eouoaoiny 1. The <light ingrease peobably meilsct 2 more wide-
speened recognition of the Impocanes of elucation amang [ndiae people racher than a change in
Bureau policy.
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The contracts with communiry controlled scheols help to accelerate the
liguidatien of the federal schools program. At BIA schools, all present em--
ployees enjoy civil service status. While current employees may retain this
staltus, Grie a commuaity takes over, future emplovees will work for the
tribe oR 2 nonprofit corporation, not for the federal government. Gradually,
the schoel will losé 1ts identity as 2 federa] institution.

For the foreseeable fuure, the contract schools will probably receive
adequate funding tiimugh the BIA to meet operating expenses. They are
few in number and do not have much effect on the Bureau's overall budget.
There wilt be ‘difficuity, howeover, in obraining funds from the BIA to
finanee censteuction, expansion, or modernization of the physical plants. At
present, the BIA s 2 $450 million backlog in school construction ret
quests.”® Fur fiscal ‘1073, the BIA is seeking $22 million for school ¢on-
struction.”™ :

As the different Indian communitics gain expenience in running their
schoals, [t seems inevirable, and probably desirable, that ties to the Buresu
will sfacken. This will ereate political problems of a very special sort,-

3. Politici and bureancracy.

The Nixon administradon is comymittéd to making its Indian “self-de-
termination” policy a success. There is no apparent opposition’ from the
Democrats in Congress who are active in Indian matters; indeed, many of
themn have given substantial support to adiministration policies.*** Requests
from the initial BIA contract schools are now given the kind and type of
attention i Washiington which is usually reserved for majuc corporations
and labor unions.™* With substantial political and media interest concen-

146, lndan Legal [nformatian Do, Service, Legislative Review, val, 1, Mo, 5, Apnb rgyz, ac 17.

147. I, Public scheols, howerer, have sinilzr profiems. '

148, The acli-detsrminotion conctpr 35 esaeatially nonpartisan, lndians have advocatod it for
yeard acd Presidenr Lyodoo Jahnson called for 3 progeam of “seli-detecrmpnation™ e his Iodias
message to Cangeras in March .rg6f, Breddent Johnion Prepents Tadien Mepage v Congred, Innt
Recomp, Mar. To8B, ot 5. ) .

On Februry g, 1972, Senatnet JTackson, Mansfield, and Aflott intewluced 2 Bill called che “lndian
Self-Derecrminacion Ace of rg7a,” 8, 3159, gad Cang,, 3d Sess. (1o%a). The bill did oo pass, but it
will ke reinmoduced this prae. The bill wrould gove the Secretidies of HEW apd Ineriar authecioy
contfact wich wibel groups. This pesiton s alsn supported by President Wixon, Similarky, 5. 2724,
ou) Coog., 141 Sess. (o7}, cecognices and endorses che Tpdian desive Eor self-determinarion, Tn-
clard, che cntice morement for [nchan community cootegl s part of e self-deteemination policy, [n
this instanes, the Administration has implameated 2 peesxisting policy upen which thers it general
CRREETAUT. .

t4a. The carly activides of the Coalition of Indian Coneeofled Schoul Boarrds i pushing the BLA
bureaugracy o frecess one of the wmrly coeoracts for 2 school st Wind River, Wroming, s
sketche| 1 Gallard, Bell g 12 Owr Quen W ay Awhile, 1 Race Bevaviows Bep., Jan, 3, 1972, &L 21,
27: "They Pihe Coalidon] Tareled to Washington, orgamzed a febby groun of Coogressional aides,
persyatded Walliam Gemider af the Washington Pase o write a sympathese articls, and then con-
frantzd che PlA, Sen, Gale MoGee (T2 of Wyoming sent owo of his aides to the ennfroneation,
called personaily to sem haw things were poiog, aod helped arrange 2 similar call feom Vice President
Agnew's nfce,” Gaiilard dees nor note that che grou of 15 &0 20 [ndians from differene sceervaton
commrnunities wad ceceiverd cordially by Bradiey Pattersae of the Presidenc's ara® in the White House,
by Senatnrs from each permon’s home stare, ond by several higheranlisg Thegsrtment of Interiee
uficials, Mendless to sy, the Wied River conmac was signed. (The auchor was peesent ab meosr af
these meeting.}
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trated on a few schiools, the duggish bureaucracy of the BIA and the Depart-
ment of the Interior is Forced to be responsive to their needs,

In a few years, there kray be as many as 150 community controlled
schools. Because the nmrc';'ty will have worn off and because many of the
problems which arise, such as Funding, arc common to all the schools, the
BIA will undoubtedly develop institutional procedures to deal with issucs
of general applicability. Asa result, no single school board will be jikely to
require or receive such easy access to the White Fouse, the leaders of
Congress, or the press. [nstead, the school board will deal with one of the
thirteen BIA area dircciors. Each Bureau area directar controls directiy
such services as road construction, welfare, real property management, eco-
nomic development, and eduecation in Lis geographic arca'® The area
directors serve, first and foremeost, the tribal leaders within their areas,
Where tribes are small, the tribal council usnally represents the interests of
- the commmunity, The governments of many large tribes, however, like gov-
erntnents of other large entiries, cannot always refleer the interests of each
comnunity. Apart frem questions of pure representation, it may be noted
that partisan politics is a subject of some familiavity to [ndian oibes. When
a new faction takes control of a tribal counel, it also, asa practical raatter,
takes control of almost all discredonary BIA functions affecting the tribe.
For example, recently the Ogallala Sioux Tribe in South Dakota clected
a new tribal chairman. The prior chairman had arranged for the funding
of a five-year bilingual education program through the BIA for an Indian
community-controtled non-profit corporation. The program was estab
lished ar the BIA day school and ran the first year without incident. When
the new tribal chairmnan indicated a desire to change the grantee of the
bilingual program, the BIA deferred to his wishes. Thus, where the tribe
sponsors or tribal leaders are seriously concerned about community-con-
trofled schools such as Busby, the avea office is likely to be helptul. Unfor-
tunately, in most cases tribal Jeaders have other priotifies—for cxample,
economic development, water rights, or housing. In some cases tribal leaders
may be hostile to a grass roots community education movernent and jnsist
that the tribal council operate and control all programs on the reservarion.
Such a posture on the part of tnbal leaders would constitute a serious threat
to the concept of Indian community contral of education.

More disquicting is the extraordinarily rigid raanner in which the BTA

130, Follewing che actupetion of BIA headquareers i Washington by Tndiao miliesnts in
Movunher 1072, the Department of Interior anneeneed itnplemsntaton of a policr o fusther de-
entralize auchurly aed conceotraee addidenal poser and personnel i e acca oRices. See Dieg't of
Yoterior Mews Eeleage, Jan. 8, 1973, at 1. Mogt decisions on Funding and ullocation of priomties will
be macle ot e area level cafher than in Washington. When decisions ace in fact being made in Bill-
iags, doctany, Junear, Alnka, and Anadarks, Oklahoma, theee will be far loss oooasion foe teibal
delegutions te ravel 1o Washingtan. Qne by-peadust of this policy will be i rereased visibiliny of Tndian
gzmups in the napon's @pital.
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functions, particularly at the “area” anﬁ_f “agency™ Jevels, Within each area
there arc several agencies, each headed/ by a superintendent. The superin-
tendent’s functions on a local level corfespond to those of the area director.
Both the ageacies and the arca offices have staffs of specialists for education,
econumic development, enginesring, and communizy #2nd other services.
Line authority runs through the supesintendent, o the area director, to the
Commissionzr of Indian Afairs, and ultimately, to the Secretary of the
laeerior, Typically, che agency and area offices are far removed from the
schoals. Vital schood functions, such as building maintenance, are handled
through the agency rather than at the school itself. This is true not oaly
for the reguiar BEA schools but aiso for commuamiey-controlled schools sueh
a3 Bushy. :

This vrganizational sructure may have further unfortunate ronse-
quences for a comnunity-contrelled schaol which has a problem that can-
nor; be handled routinely at the loeal agency. The educaton specialist at
the ageocy will prepare 3 memorandam explaining the problem to the
superintendent, and the superintendsnt will then make recormmendations
to the arca direetor. The area director will refer the ‘matter ta the area
cducation speeialist who in turn will prepare a report for the area divector.
The area director will then take sach action as he deeins appropriate,”™ and
advise the superintendent. Since few superintendents or area directars view
education as the priority issue, this process may take months.

BIA cmyployees tend to operate “by the book,” rhe massive BLA manual.
If they are unsure about the legal ramifications of any issue, they quite
varuraily scek legal advice. At this juncture, the community-controtled
school 15 in for further delay. ‘The BIA does not employ house counsel; it
must reby on the staf attorneys of the Solicitor’s Offics of the Departmenc of
the [nterior. Offices of “Regional” and “Field"” solicitors are scattered around
the West. Somie are located in the same city as BIA area offices, athers are
not, The solicitor's office handles the legal problems of several Interior
bureans, including Land Management, Sports Fisherivs and Wildlife, the
Bureau of Mines, the U.S. Geological Survey, the National Park Service,
the Burean of Comrmercial Fisheries, and che BIA.

Attorneys in the regional or ficld solicitors’ offices spend almost all of
their time on natural respurces and property Lssugs. Few of these attormeys
have much experience with many of the legal prablems likely to be rased
by an Endian, commanisy-controtled school, Accordingly, in tos many in-
stances education matters ars referred to the Washingron ofbee, and on such
oecasions 1 delay of several months can be expected.

tg1. On exreemsly rure oorasinns the Arcy Dicector will refec the mater @ the Cammissicner
at [ndian AFairs, who inowwrn w40l ask the Asisant Corvmistioaer for BEducaiian 1o makce me2om-
mendations. Generally this aceurs coly when o poliieally explosive issuc arises jo which the Asea
Tiireeenr wishes o mainain neetrality, such =s a confice betweaea marg Iribey,
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In shorr, the Department of the Interior and its BIA are not organized in
ways which can result in the provision of efficient service to {ndian com-
munuty-contredled schools, As long as the BIA, as presently organized, con-
trols the money which supports community schools, the “control” which the
COMMUDity exercises may be more apparent than real.

B. Coniral of State Schaols

Because 7o percent of ail Indian children now attend public school, 2
" majer portion of the moverment for Indian control of Indian education will
AT

probably take place within the public school system.

1. Advantages and disadvantages.

An important advantage of the public school system is its freedom from
the BIA bureaucracy.*” If problems arise, they ave resolved at the local
school district o state capito] rather than at the BILA area offics or in Wash-
ington. Relevant in this regard is the fact that most of the states with large
Indian pepulations have relatively small populations,'™ and the state de-
partments of education tend to be small and informal™ The person with
decisionmaking authority is often readily accessible, and many problems
can be resolved promptly. A public school distriet s also less likely to be-
come involved in tribal politics, since it is a subdivision of the state torally
independent of the tribe.

Another advantage of participation in the state public school system is
the assurance of continuing financial support. Although the Supreme Court
has held that absolute eyuality of inancial expenditure between school dis-

- —

132 The fact that 70%, of Iodian sswdents now attendd public schonls can- be mislescling in the
conpext of 3 Jiscussion of “Indian control.” Twi-ehirds of thoae students attend predemimgntly nons
Iadian :wchools, 8, REe. Mo, 3B4, o2d Cang, ast 8w, 23 (1971). Many of chese shools, morever,
will have nry Johnson-¥Malley program becaoss the districe daes not inelude Indizo reseevation land,
and the Tide [ progrim, in saibe iostances, may be “rontrolied™ by other minory groups. The coly.

- avenur to "'Trdian control® in these disoics may Be the wene Tadiag Bdscation Act of tgya. -

153, The Ureedom 35 not alselue, for the BTAS [ohosou £'Malley prreram provides a significanc
sguree of Funds o many public schowl dismiers, The BUA in the gast, howevee, has sionply served aoa
cargest for funds w the stares and has almegst never inguived inta the vze of JOM funds, There i some
indicarion that this passive atdtude may be changing, The publication ard disscrinadon of allega-
tions of misuses of fumls in Aw Evew Claweor, fwgra ool 5, the decision of the fodeesl districe eourt
in Matenaled: v, Board of Fduc, 335 P Supp. 716 (DM, 19730 holding thar JOM funds
have been misused, and the bwdgst conaciausness of the Nixon Admiobstestion, are three shyious
faesars. Burther, according ro James Hawking, Assistant Commissivnss for Education, B1A, the BLA &
now audifing JOM cxpenditures in several.school districts, Tnterview with Jaes Hawking o Czm-
bridge. Masc., Mar.'z, 1973,

¢5q. Eg., total population: Sawch Deketa (665,307); New Mexico {1orfons); Acimona
{i7eg0e); Oklahoma (2,545,229} Mootena {994sug). Treal Indian popoistion: Seuth Dabots
f3z,36%}; Neow Mexico (7278R1: Arizena {ge¥1a); Oklohwesa (g8,.488); Monena (27,7300,
PoraLatzon Dhv., Buweau or THE Ciprns, 108, Thp't oF CounERCE, 1370 CEnsts ur PoroLamiow,
(FENERAL Forularmion CHARACTERIFTICS, UNITER ST4vEs SOMMAKY —2G3 {1072}

155. Relatons berveen Indians jo the puhlic pcheold and state administrators ar oot always
harmonicos, 10 some areas there is a0 undercortene of ‘mutusl misoust and suspicion betwreen stote
ofbcials and ladian people, This @ gften the reselt of their culferal differstees and disparase politea
ane] econosmis It resey.
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tricts i not required by the federal Constitution,'® an unbroken line of
recent decisions by state supreme courts inerprening education provisions
In state constitutions mandate equivalent support for all public schools
within the affected stare,'™ In addition, the federal government, through
Johnson-G'Malley, Impact Aid, Titde T, Title VII,'** Manpower Training,
and the [idian Education Act of gy, provides additional fnanciai as-
sistatice 1o public schoal districts. Altheugh the competition for funds from
discretionary federal programs may involve a certain amount of salesman-
ship, federal lmpacr Ald, Title I, and stare funds are received as a matter of
right.

The public schonl lobby in Washington, led by the Natonal Education
Asseciation, has succerded in obtaining substantial federal assistance for
pubiic schoals. The cxistence of a strong education lobby relieves each pub-
lic school district from deveting its titne and resonrces to fund raising at the
federal level. Oy contrast, the absence of 2 strong education labby for federal
schools cither within or without the BIA is striking. The Nationa! Congress
for American Indians has proved inefective, and the National Indian Edu-
catien Asseciation is prechuded from lobbying because i is suppocted by
private foundation funds.

Finally, che public school system is more widely respected in the West
than the Bureau systemm or the new and as vet unproven contract schools,
Graduates from the accredited public schools wifl probably find ddmissien
to state universities easier than will graduates from other Indian schools.
Part of the reason For the greater prestige of the public schools may be at-
tributed to anti-Indizn prejudice, but, more significzatly, the BIA schaol
systein has never been noted for its high academie standards. Indian people
who.desire 2 high quality education for their children are more likely to
find it in the pubﬂc schools than elsewhere, cspecially as Indian communi-
tics begin to require moedification of the surriculum to suit the special edu-
cational nceds of their children, =

Integration inte the stare cducational systern, however, copstinates a
genuine threat to the special status which Indlans have long cnjoyed—a
starus which most wish o retain.'™ This point was brought home forcafully
in Warren Trading Post Co. v. Arizona Tax Commisston ™ In holding that

158, San Antanio Tndeperdenc School Dast, v Rodriguez, 93 50 Cr 11*3 {173}, B ree id.
at 3303 n.a for che soppeston thar there enay be a limiz @ pl‘.'rlnunhir. disparitizs.

157. Von Duwr v, Hatfeld, 334 F. Supp. 870 {D. Muan. tov1): Secrane v, Prisst, 5 ©al. 34
gdq, ¢87 Pad 124y, of Cal Rorr. o {1grrhy Milliken v, Green, 189 Mich, [, any MW 2l 4%7
Crgray; Rubicson v, Cehall, 078 M), Saper. a3, 237 Aad 187, 119 M. Super. 40, 28g A.zd =6p
(g7l

158, 2o US.C. § Blab {1g7a) (proviling granm for Bilingual pmgra.rmj

152, 42 LLEC, &d 2571-2620 {rgyo} (amhorizing expendicures for job training progra.m: Loa-
ucted thraugh stite edwstional facilices).

g, Aot of June 23, g7z, Pun. L, T, ga—-:ta it 1%, 8% Star 334

151, S rext acoompanyig dotes 65—67 srpra,

142, 386 18, &85 (1g6%],
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the federal government's comprehensive regulation of traders on Indian

teservations pre-cmpeed the field and rendered traders exempt from state

sales taxes, the Supreme Court said:
Congress has, since the greation of the Navajo Reservation nearly a cenrury ago,
lefe the Indians on it largely free to run the rescrvarion and its affairs withiut state
cantrol, a polfcy which has auromatically relieved Arigora of afl burdeny for curry-
ing an those same rerpomsipilities. And in compliance with its treaty obligations
the Pederal Government has provided fur roads, education and other services need-
ed by the Indians. . . . And snee federal legidlation kar lefl the State with no
duties or respansdbilities respecting the reservation Indians, we cannoi believe that
Canpress intendsd to leave 1o the riate the privilege of levying tAlr lax 3™

The unmistakable implication is that as Intlians begin to draw upon scrvices
provided by state government, the Indian claim to freedom from state
regulation, taxation, and control will be weakened, In short, Indians who
wish to protect the vestige of tribal sovereignty have reason ta be wary of
accepting state services,!'* '

For most Indian people the almest irrevocsble cheice for integration into
the state education system has aleeady been made. More than two-thirds of
all Indian children now attend public school. Only a limited nusnber of In-
dian communities are presented with 2 reasonable alternanve to joining
the state public school system, Mrhough it seems improbable that the re-
fusal of a few Indian communities to jown the public school system could
have an etfect on the legal status of their tribes, there is precedent for ac-
cording diffevent legal status to diffcrent tribes within the same state®®

A second passible disadvantage of affiliation with the state’ public educa-
tion system 1s the necessary recognition of a certain degree of control by
the state, The state can and does prescrihe required courses, qualifications
for teacher certification, snd the number of days per year in which the
schaol shall be open.®® In recent years, states have begun to recognize the
need to allow for and cncnuragt: cultural diversity in ¢ he pubhc scim::rls

Ih_:;, Ia. at fgn—qr (tmphas:s addled ).

152, In MeClanahan v, State Tax Comm'n, 53 5. Cr 1378 §1973), 2 whanimous Sopreme Coart
held thai Arizooa may nat tax the income u::E Muvwpe [odians whose sarmings are #aclly derived trom
raservation spucces. |0 respose o the state's comemian rhat it provides edocation and welfars s L
ra the Mavije Reservation, the Court nered that subgiandal portions of the stode expendimrces are
wefraped b the foderal government, Td. ac 4459 oz,

Sl = be decicle Ty the Court this term i whether the Stare of Washimamn may tax and regu-
lare ae Indian-owoe:l ceail ‘business an the Colville Resereation, Tonasket v. Washington, 7% Wash,
zd Go, 4RE T2 adg w;rrr';, orok, furin, asted, go7 TS, god {1g7z). Thin decsion mmag shed
further Wixht ro -.'.'.ro'“.mg tritaal- Fr_:'-:ra--ﬂ:at-.: relations-

165, When, far exatnple, Congress in 1ggz transferred civil sod couninal urisdictioe of maers
amsing on Tnelian tands m the State ¢ Minnesaca, it excephedd the Red Lakes Chippewa Trite from ehat
reanster. See 2R DLE.C. 4 156c0a) (1o%e), See alio =25 U540, § 1323000 (cgyo). Some 17 prars Trer, un
Comtaissiner v, Brun, 86 Mu‘ln 43, 174 N .2d 120 (2970, the Supreme Coust of Migmcwiea heid
that Resl Lale Chippews toifal members who warked o the roseryanen necd naor pay state ingeme
1, Lecause the 1be was par subqest m genesal state s i tmn

166, This re.atiwe dJsadnn[agr a mmingated, howover, by the facr that the BA has requirsd it
cunteact schooks, with the exoeprion of Rounh Reck, o conform no scate atandacds,
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and today mast states permit bilingual and bicultural programs financed
by federai funds, '™ '

A strong argument can e made that public schools not only may, but
-mst, provide a bilingual, bicolnural curricnlum for non-English-spraking
children in order to afford them an equal educational opportunity. [o
Alaska'™ and Massachusctrs™ state laws now require the provision of bi-
lingual education. More significantly, the Departenent of Health, Educa-
tion and Welfare—in the course of implementing the nondiscrimination
provisions of Title V1 of the Civil Rights Act of 1064'"—sent a furmal
memorandum wall publie school disteicts on May 23, 1970, which states:

Where inabilily to speak and understand the English language excludes national

nrigin-minority geanp children from efective participasion in the educational pro-

gram offered by a school dissrict, the disteict meuss take afrmative steps tn eectify
the languags dc:E.ciEnE:f in order to open it instructioual pragram o these stu-

denes. 7!

Failure to take “afficrnative steps” could result in the cutoff of all federal
funds to the school districe.!™ : :
Apart from specific legislation, a series of recent cases suggests thar bi-
lingual-biculmiral education programs may be required by the equal pro-
tection clause of the Consttutien. In Serna ¢. Porzales Mumicipal Schools,'™

169, Jee generally Bobrick, o Mode! Ao Pragiding for Tranitiens Blinguol Eduraues Pro-
Framy in Pubiic Schoolt, g Hagw, [, TE6Ls. 280 € og72].

1B, Araaxa Svar, § tao8ofoea) {Cum, Supp.igra) provides: "A stare-pperated school which
is aktended Gy ar teast 5§ pupils whose primary langusge is other than Eogiisz shali have at least voe
teacher who is Hucnt in che nalive ianguagi ot the acms where the schoal & Iowcazed, Written and adher
educatioual materials, when language iz a fackor, shall be oresented o the language native to the
area”’ .

16, Mass. Ann, Lawach. 71A, 3% 1—o {Cum. Sopo. 1952,

170, g3 MS.C. 9§ 2o00d [Jgre) provides: "INo perfon in fhe United States shall, oo the ground
of race, colar, or nzveaal ongin, be cecluded feom pasticipaton in, be denizd the heaefits af, ar be
subjerted £ dlscrimination under ¥ program or activity veceiving Fedamal financial asiscance.”

7y, Tdentification of Diserlmination and Denial of. Services on the Dasls of Mational Qrigin, 35
Fad. Feg. 12,505 {zova] (smphass added). The rectification of a language “deficiency™ will aog
automagcally ectult in the provision of a relcvant currigstum, but it is seeely 2 step io thar directon.

172. 1bg Qfice For Givit Bighra of the Departmear of Health, Edueation amd Welfars is not
known fue its vigoraws enforcemznot of Title VT Recently, a federal distrietr court vedered HEW to
rakie efoctive action to hring offcadiog rchosl distridts in the South inty compliznes Adams v,
Richardson, 351 F Supp, 644 (0.0 1973} -

One =zample of the kind of Yroad review of eduecational progeams aotherized by Tide VT i
vefleceed in the roview of the opecstian of the Shawams Schonl Disrract in Wiscorsin by 3 teamy from
Region ¥ [Chicagn} of rhe Othes for Civil Righe. In s letter of Ot 4, 1972, to the Superintendent
nf Schools, the Offce Bae Civil Righes found nopcomplisres in the fniluwing azeas: (17 peovision
of Jess adenuace and efeetive educadonsl serviess ©1 Amecican Indian students, including failure o
provide programs relaced to their cultural swviconmene; () disceiminatory wsigrolent of American
bndina studens wosoecial education clases for the sducabie meotally retaceded; £33 discriminatory
assigoment of American §ndian stadents to lower “irseks” withoot cducstional pestfication; (4) dis-
crigminatory operation of disciplicary regulations and palicies with eegard to Amzpican Indian si-
dents; and {47 proviaon of less effecive guidance and esunsefing seevices to the districr's American
Indian smugenzs and the operation ul 2xmrscurricslar zetivities in such 2 way a5 w subscanbicly im-
pair the participation of American Indian studean. Letter from Kepneth A, Mines, OFee for Sl
Righes, HEW, w Arasid A, Geaber, Superinfendent of 3choals, Shawano, Wis, Ot 4, 1372, w0
file with Stenyord Law Remew.

r7z, 15 F. Sopp. 2299 (DM 19733,
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a federal district conrt tound that Spasish-speaking children who received
substantially the same educational program as uther ehildeen in the Portales,
 New Mexico, School District did poorly on standardized tests, pardeularly
* in English language expression, and suffered nogative impacts from being
placed in a school atmosphere which did not adequately reflect their educa-
rional necds. The conrt held thar “these Spanish-surnzmed children do not
in faet have cqual educational sppermanity and that a violation of their
consttutional right to equal protection exists,™ ™ and it divected the school
district to establish or enlarge bilingualbiculiueal programs in all of its
schools and to recruit 501d hire more Spanish-speaking teachers and teachers’
aides."

In Unrzed States v. Texes® a descgregation suit invalving Mexican-
American children, s federel coure ordered the defendant school district
to develop and suhmit a comprehensive plan to ensure cqual educational
opportunity for all studenis in the districr. This plan was to include “bi-
lingual and bicaltural programs; factikty recruitment and training, and cur-
riculum design and content.™™ The detailed and revolutionacy plan or-
dered by the court required fundumental changes in the educational pro-
gram and was based on the following theee prindples:

['L'That the coftaral and linguistic pluralism of the San Felipe Drl Rio Consoiidated

Tndependent School District stucdent bady necessitztes the arilizarion of nstre-

tional approaches (in addition to thase now usedt) which reflict the learning styles,

back graund and behavior of all srgments of the student comrnunity: meodification

of curriculum design, and the development of new instruerional skills and ma-
terials are part of the development of pluralisic instructional approaches.

['L hat the educational program of the district should incorparate, affirmatively
recognize and value the rulnirak envirenment and langmage background of ali of
its children so that the develapmant of positive self-conrepts in all children of the
district can proceed apace, toward both ithe tmmediare and wldimare goals of these
children functioning effectovely in a pharalistic snoety.
[T]hat lanpuage programs be implemented chat introduce and develop language
shifls in 2 secondary lanpuage (English for many Mesdcan-American students,
' Spanish far Anplo students), while at the szme time, teinforcng and developing
lungeape skitls in the primary language, s that neicher English nor Spanish is
presented as a mere valued lanpuage, even though it will be called to the atrention
of the students that English is the basic Janguage of the United States.'™

The court’s use of its broad and sweeping equitable powers to delve into
the detuils of the educational program was predicated upon the constitu-
tional mandate to “eliminate discrimination roat and branch,”™™ and te

174, Id. ac 1.252

194, fd_ ac 1z,

52f, a4s Fo Zuop. zq (EDN Tex 19700, s, 456 Bzd 51g (3th Cir 1973).

t57. Court Order of Aug, 135, 1971, United Stazes v, Texas, Mo, 5280 (FIX Tex. ty7oi.
red, s s

C17y, Fee, 2., Green v, County schoal P, 3g RS0 g30, 438 (rgdl).
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create o anitary scheol sysierr’ that didd not contain racially idenghable
schonls, i
o Serga, the courr hield tha: the school district's failure te. provide ade-
quaze bilingual and bicularal programs was unconstitutional. ‘In Umired
States ». Texas, the cultural iseuarion and eacial segregation of minoricy sta-
dents was fuund o be discrinlinatory. What appears to be cmerging From
thuse cases is the frank recognition thata public schosl disteice which-ignores
the learning styles, languages, and cultural backgrounds of minority stu-
denrs discriminatcs'against thetn just as surely as would a requirement that
minority students attend separate schools. Under the theary of Sersa and
United States v Texas, educational procrats designed ro effeer the “oo-
creive assitniladon” of Indian studenes would be unconstitutional,
~ Inamore recent decision, however, a divided parrel of the Winth:Crrewit
Court of Appeals held in Las 2 Nickels™ thar thefailure of the San Fran-
cisco school district to provide bilingmal instruction for Chinese-speaking
childrea did not violare the Constitution or other provisions of law, Dis-
tinguishing the equal educacional opportunity mandate tn United Staters o,
Texas and other desegregation cages as fimited 1o -vircumstances.in which
the chalienged practice perperaated the cffects of past de jure segregation,'™
the majority found thar the “language deficiency” giving nisc to the st
was created by the children “themselves falling to learn the English fan-
guage” and not by any discriminatory practices of the state.'™ Similarly,
the majority rojected the argument based on analogy to criminal cases
where the Supreme Court has required the state to make special provisions
tor indigent persens on the ground that wealth bears no rattonal relatian-
ship to the purpeses of the criminal justice system. By contrast, the court
reasoned -that the state's use of English as a language of instmuction in
its schools is “Intimately and properly related” to the purposes for which
schools are astablished >
- There 15 certain to be further litigation in the bilingualbicubrural area
in the near furuze™* and the result will, of course, have profound implica.
tions for the future viability of Indian education within the pubkic schuol
system. In some areas, the educational plillosophy reflected in Uaized Statey

rdo. s72 Fad gog {geh Cir. 19713,

rdt. F£. acoas.

w2, "IThe Stare’s use of Eoglish as the language of anscroedon ia s scheals is intmazdy zod
praperly relzeed ta the edocatianal and socimizing purpesed bor which public schools were -=scab-
1i3h:d.ETh':sdis an English-speaking mation.™ Id. 2= grfi '

3. fd.

184, Fee, 2, Aspiva of MLY. v Board of Bian, Civil Mo, 7z—2t0z (500N §Pucrin Ricaney;
Drnesclarence v. Board af Eilac, Civit Ma. Bz (DM, apr, 2, ty7re) (Navajo Indiana). A full ex-
plicaticn af she posgble theories which miphe Se asel to suppors constitutonal dertagals fur Bilingual-
Biculiural elucatidn s bevond che seepe of his Acticle, Plaindfs 1n drpra argue shat they are demied
due process when they are compellerd m artend school bur do nor eeccive @ meaninginl educations]
progeam. Of, fomaces of Boys' Trasming School v, AHecle, 346 F. Supp. 354 (DRI 1p7a)s Unied
Stares =z rel, Megean v, New Yack, 434 Foad 386 (2d Cir, 1g70).
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#: Texas can be realized through strong leadership by Indian contrailed
schonl hoards without intervention by the courts, Elsewhere, httganon
may be required.

2. Wewr districts,

Some public school districts are too farye, or the people too divided in
cducational philosophy, to permit meaningful community control. In such
instances it 15 possible to creare new districes.'*® Mest state education codes
either permit or encourage the formation of new schoot districrs.'™ Gen-
erably,” this will require the division of an existing school district, 2 mat-
ter within the disci 2tion of local and srate officials."™® It is necessary, there-
fore, for Indian communities to convince state and local officials that a pre-
dominantly Indian districr should be created, Because Indian students
rypically generate substantial funds through the various federal programs,
the financial impace on the remaining district should recelve carcful con-
sideration,

The state has a legititnate interest in making certain thar cach districe
15 able to administer its responsibilices. South Daketa, for examplc X~
presses this interest as follows:

[Elach scheal districe . . . [must] contain real and persooal propecty in such
value 2nd amount a3 wiil peavide rhe district with sufficient taxable valuation to
suppaort an edocational program which will meet the current minunum requice-
merts for acereditution a4 adopted by dhe state board of education.'™

Arizona cequires that “the real property valuanion per child [ must be] sufh-
cient to support the school in a manner comparable to ather dtstrtc{f. of
simhlar size.”® All states have similar requirements.

Because of the taxexempt status of Indian reservation lands, Indian res-
ervaton commustics 4o not appear to meet the taxable valuation require-
menis of the state codes. There are two approaches which can be used to
elear this statutory roadblock: either federal Tmpact Aid revenue can be
viewed as mlimu of real property taxes, or, in the alternative, 4 case can

185, 22, e, OOtE L3 Suprk,

THR. Even 1o Mawail, which has 3 single srewide districr, the stapete (amit the creaden of
multple dumcn, Ser Hawar Rev, Syar, b ze8-07 (rgl%). There is no unilormiry o the sthratory
schemes among the stares, aml i is beyond the scope of this Arricke m catalogiee the erquirements of
each.

187, There Ry be rornote regions of the TWavajo Beservution where oo public schocl distrivl pow
cxist. Toe focmzation of a aew districs in these areas i a celadezly simple matter, The Avizome Cade
provailes; “Mew school districts may be formad on proseameion to the cownty schook superintendent
nf a pesitinn wioch shall: 1, Be signed by the parents or muanlioos of ar lease peo schonl eensus clileren,
Persoos wlo sigo che peticion shalls (a) Be resid=nts of the proposed new distdce, b)) Reside more than
four mlies fram any aistriet schael bnowse. 2. See Barsh the Donndanes of the proposed districe”” Afiz
Ruv, Srac Awwr § 19—408 (195680

158, Ser, ep, Amiz. Bev. BTar. AW, § 15—404(0) (Sapp. te7z}l; WM, Srar Anw. § 2932
{19833 5.0, Comelosn Laws AN vadaydr (Sapp, vl

18g. S0, Compisn Laws Axr, § 13-6-2(3) [rabsh.

go. Amiz Revw. STarT. Axwm. § 15-4040AY (Supp. 15};‘1].
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be made that the real property valuation requircments are uncopstitutionat.

The Impact Aid Law'" provides. federal Bnancial assistance te Jocal
public school districts in order to meit genera) operating expenses where
the nontaxable nature of federal progerty places a burden on local public
agencies,”® The program has been s reliable source of revenue for thase
disiriets with tax-cxewpt Indian land, In apparent recognition of this fact,
Montana snacted legislation waiving the minimom real property valuanen
reguirements where a new elementary district includes so,000 or more acres
of nantaxable Tndian land.***

li may be possible to persuade a state department of education, or a stare
legislature, to treat the real property valuarion n:qmn:mm* as satisfied
based 6n the availability of Impact Aid funds. The state's interest is the
Arnancial stabilicy of the district; the state should have no further cause for
concern if that interest 15 sarsfied by federal funds. The failure of a state
0 Walve its starutory requirement in instances where there are ample and
reliable sources of funding effectively discriminates against Indians and
others wha live on federal reservations. :

The argument can be tnade that federal subsidies cannot be relied on
to suppert Indian districts becanse these subisidies are of ynecrtain duration
and amouat. Ultimately, however, this arguement is uneonvincing. The state
would face the same sttuadon if there were cconomic problems within any
district. In arder to allow the formation of a new school district, the state
reed not guarantee that the district will be maintained forever. Accordingly,
there are pezsuasive reasons for the states 1o view federal Impzet Ald funds
as in Hew of local taxable property.

Alrernatively, Indian communirics may arguc that prowvisions of state
education codes which make the right to form a public school district de-
pendent on the amount of taxable real estate within the proposed district
deprive them of equal protection of the laws under the apphr:ab]c state
constiturions.'™ Although these statures apply to all communitics in the
state, 3 law nonadiscriminatory on its face may be grossly discrirninatory in
its operating, and therefore uneenstitutional '™ Here, the taxable property
requirernent is wingquely prejudicial in its effect on Indian communities be-
cause of the nentaxable stacus of Indian land.

A ciasmhcanun uniquely affecting members of 2 particular race will be

Tpd, A L §5.0.5%% -36—44: {trol, ar artemded, 2o 1L3.0L§ 240 {Supp. =, 10710,

102, Sc# toer ACOMpInying D0t 4057 FEpre,

153, Mowt. Rov. Cooks AN, § 75 G817 (Supo. 1g7e},

:gq. The Sooremic Coure's decision 28 San Adtonie [odepeadent Schagl Dist, v, Rodrigues,
53 8 Co 2298 (10730, probably forecloses an argnmenc based oo the Federal Canstieuting, Ree res
bexr Afcnonganyiog Doles IR7—300 frefra,

195, Griten v lliceis, 350 US 3 (r938) {dcm:! of transeript fur appeat o im:'hg:m_s beid
urmoastizocanall; Guion . Tnited Srares, 238 U5 347 {ag1s) ("OGrandiatier eluuse™ of Dklihoma
Cansdtucen held to disceminate agaiost Negroes), Jee penerally Brest, Paloser v, Thompson: s
Approach to the Probica -!?f U nconsitional Legirtutive Madee, 1g71 Sue. Cr. Rev. go.
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upheid only if it is necessary to protect a compelling state interest.”™ The
state does have a legitimate interest in the financial responsibility of its
school districts, However, if that interest is satisfied through the flow of
federal funds, the state should not be able to justify a law which prevents
Indian communitics from exercising the right to form public school dis-
tricts,

Apart from race, the recent decisions Interpreting state constitutions in
Servana ¢. Pricst™ Van Dusarez-v. Hatfield, ™ Milliken v. Green™ and
Robinson v. Cahtll™ lend strong support to the contention that when edu-
cation is concerned, classifications based on aeafth arc impermissible. These
cases Involved inequality of resource allocations among the school districts
in the stare, and held that the level of spending for a child's education may
not be a function of wealth other than the wealth of the state as a whole,
When subject to minimum property valuation requirements, the right to
organize a public school district to improve the quality of cducation de-
livered to children in Indian communities is made a functon aof the taxable
wealth of the proposed school districe. If the txable property requirements
based on wealth effectively deny Indian communities an equal opportunity
to 1nfluence the education of their children through the formation of new
districts, these stacates should fall as a denial of equal protection.

The kaowledge that a state requirernent may eventually be adjudged
unconstitutional provides little immaediate cornfort to Indian communiries
attempting to organize public school districts. Litdgation to test the validity
of these requirements will take tme, If it s determined that new legislation
15 required, a direct approach to sympathetic state legislators might be
equally cffective. The Montana statuee,™ which authorizes the creavion of
districts consisting of at least 50,000 acres of tax free land, might be used
as a model. Since the state boards of education are gencrally empowered
to approve new districts, Indian communities might request an opinion
from the state attorney general on the validiry of the real property require-
ments as applied to them. A favorable attorney general’s opinion wounld
likely enable the state boards to approve the new district.

There are ather important factors which the local and state governments
may properly consider before appraving the creation of a new public school
districr. There should be a reasonably large number of students who would
attend school in both the old and new districts. It is expensive to administer
and equip modern schools, and, thercfore, it would ordinantly be reasonable

194, McLanghlin v, Flosica, 37q .5, 144 {igs). S NAACP v Alabama, 377 U5 284,
zor-ud [1064).

195 5 a0 gl 5By, £37 Paad cagr, g Cal Rpte. o {1970).

198, 314 F. Supp. f70 (0. Mion, 10%1).

190, 356 Mich. 1, =0y MW .2d a7 {agp2).

saa. 11BN Super, 321, 2y Aad B4, 10 M. Soper, 40, 255 Aoad sbe (rgya).

2aT. MonT, Rev. Coops Auu. § 756517 {Supp. 1971).
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to tnsist that all schoel distriets sjeve a large enough number of students to
justify this cxpense.”™ Furtherriore, the state and local governments may
reasanably requice thar a proposed new district have adequate buitdings
and cquipment. Ofren, Tudias communitics can obtain buildings fer these
purpeses from the E&dﬁ. al government at little or no cost, under a specific
statutary authorization for the transfer of ritle of federal facilities to public
schael districes.™® The propoesed district should also have adequare roads and
a means of transporeing students to school. Jt would not be reasonable, how-
ever, for the state to require hetser rransportation facilities for a new districe
than it Joes for existing districts, Finally, the new district should ideally
form a discrete geographic unit. Seund adeinistradion requires that the
diszrict be reasonably comparet. [n addition, in ordee to pass constimutional
muster, the new district and the state may be called wpon to demonstrate
that the . purpose of crcatmg the district was not racial. Such a showing
would be difhicult if, in fact, the new district were gerrymandered along
ractaf lines,™

IV, [Motaw ScHooLs anD T CoNSTITUTION

The discussion of “Indian controlled schocls™ brings mto play two
important bodies of constitutioral law: one concerns Indians, the other
civil srghes, This Part will examine the relationship betwv::f:n those bodies
of Iaw in the context of Indian schools.

The specific’ questions which aisc include the following: May the fed-
eral government establish and maintain racially identifiable schools. for
Indians? May the fedéral government support Indian community-cop-
trolled schoals? May federally supporred Indian-controlled schoels exclude
non-Indians or may they give preference to Indian applicants for admis-
sion? May 2 state deliberately create a racially imbalanced school district
at the reguest of Indians?

A.The Unigue Status of Indians

In Brown v. Board of Education ™ the Supreme Courr, consauing the
equal protecrion clause of the fourtzenth amendment, declared that “{sjep-
arate :ducarional factlities are inhcrtnti}' unegual” and that they dcprivc

a2, i che rural comrunitics of _ﬂ._'lm_.cn, howsver, gonsatilaoon of chidren Bem W'I-fr"l_'.f aliz-
p:rsm'l villages iote a single school B nat physically possible. The Alwskz fegislatuce han detcrmined
et all chidren should atwend schonl im their communities of redidence even thousk this paicy
decision will nuiessacily result in higher eost i the joral arsas, Ser Acaseas 2047 5 14.03.080(a)
(Cum. Supp, t972) and e Department ob Education's implementing repulation. Avsswks Aosid,
Cove, sit 4, 3 oboan{a) {ig7a), which providles; "Byery child of schoel age shall huve the sighe o a
secondary education in his CommuRiry af residenee, whether i 2 chy districr, & borowgh dmreice, o
the seate-operated: schaol system.”
:tcg e BRI 4 2930 {ogpok. Ser afse o § 276,
Waile i miay nfzen be dificalt.to cree 2 new dmtm:t, this was ;m:ampll.sh-d # Rocky Boy
in "-{anl;:ln;l Sre nate 194 g
a5 je7 L4l (1uzql
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egrocluldren of equal cducaﬂcmai oppartunities.”™ [n Bolling o, Sharpe™
the Court ordered the federal government not to maintain vacially segre-
gated schools in the District ofColumbia, stating: “In view of our decisions
that the Constitution prohibirs the states from maintaining racially segre-
gated public schoals, it wouid be unthinkable that the same Constitution
would impose a lesser duty on the Federal Government.™™ It does not
follow, however, that the general equal protection and due process standards
developed by the Court in Brows, Bolling, and subscquent cases apply
without modification teo Indians. Several hundred years of bistory and a
substantial body of law (5,000 statutes, 2,000 regulations, 38g treatics, 2,000
federal court decisions, aud 500 Opinions of the Attorney General )™ have
defined the vnique srams of Indians and Indian tribes in our society, The
Constitution, the judicially evolved theory of guardianship, and the in-
herent power of the federal government derived from its ownership of the
tands which Indian tribes occupy, are the principal sources of law which
differentiate Indians from all other groups,™

The Constimtion empowers the Congress “To regulate Commerce .
with the [ndian Tribes, ™' and it grants to the President, with the advlct
and consent of the Senate, the power “to make Treaties.”™* While the com-
merce and ireaty cliuses have been the miost important constimational
sources of federal power over Indians,™ the war pawer,"™* the power to
control property of the Unied Staces,™ and the power to admit new
states”* Luave also been significant.

Ever since the enacttnent of the first Trade and Intercourse Act
1700, Congress has exercised its consttutional powers to pass laws whlch
affect. Indien tribes dnd thus; indirectly, Indian tribal members. For ex-
ample, Congress has regulated the right of Tndian tribes to eater contracts,™*
authonzed Indian ibes to supervise the employment of federal employees
assigned to them,™ and prescribed procedures for the formal organiza.
don of Indian tobal government.™ From one perspective, 1:hf:nJ these

217 "
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statures arc not racial classifications: rather I.'au:~_r refer o partlcuidr Rraups
defincd in political or geological terms. ™

In Simrmons v, Fagle Seclatree, '™ indiviigal Indian plaintiffs claimed
a statute which himited inheritance of interedts in Yakima tribal allotments
 to tribal mermbers of onefourth or more Yakima blood™" was unconstitu-
tlonal becanse it was based an a criterion of race cantrary to the provisions
of the fifth amendment. & threejudge federal district court, relying on
congressional power to jegislacs with respect to Indian rights, dismissed
the suit, and dispased of the Afth amendment claim as follows: “[I|f legis-
lation is to deal with Tndians ar all, the very reference to them implics the
usc of ‘a criterion of race.’ Indians can only be cdlefined by their race.™

The terin “Indian,” as contemplated by the Censtitution and by the
Congsess, does not necessarily ineluede all members of that racial group. The
right to expatriate opeself from one’s tribe was recognized as a “natoral
and inherent fight” in United Siates ex rel, Standing Bear v. Crook, * and
on one accasion a white man adopted into an Indian tribe was held to be
an “Indian.”*" Whether or not 2 person is classified as “Indian” for a par-
ticular purpose may depend upon that individuals relation to a-white or
Indian community.* When an enrolled member of a récognized (ndian
tribe possesscs at least one-fourth Indian blood and resides on a reservation,
he will, undes all circumstances, be considered an “Indian.” Absent either
of those elerhents, the same individutal may for some purposes be cxcludcd
from the group known as “Indians.” _

When an individual is classified as an Indian for a particular purpose,
certain consequences will follow. In the leading case of Worsesicr 6. Geor-
gtz the Supreme Court held that the State of Georgia could not regulate
the internal affairs of the Cherokes Nation, Clicf Iusncc Marshall gave
the following description of the status of Indians:

The Indian navtons had always been considered as distinet, independent polic-
ical communities . . .. The very term “nation,” so geacrally applied o them,

331, dee Simmoos v Ea,q:ln: Serlatses, 244 F. Supp. dad, Bra (KD, Wash, 19850, 27'd, 384 U.S
2og (1p8Y; Cohen, Indicn Rightr grd the Federel Coortr, 24 Miwy. T, REV. 145 [19qu).

Zaz. 144?- Supp Eed (E.Lv Wash. sgfg), af"d, _1.14.[. & 2ag [(0F6]-

e2g. 15 T30, § 6oy (rg7e).

424, 744 F. Supp. at 8rq. The e alsg pored several other fndian laws based oa Biood quanmum
meiuding 29 TW3.C 3 ag7 {970} (edeeation ap[.:-rl:l;!rint'wns nct for Indians af “less chan oae-fourth
indien Dlacd”); éd. § 481 {[naos probipited o [ndians “of '=ss than one-quacker [ngan Blood™): ad
b tra—rran [giving diFerent righta o “full blacsl” sl “mived.hicod” Ute Tariians),

z25. 25 F, Cas, 995 (N tafgt} (COD. Meb, 18v0), gred paek appropef in Fuoreac Peotaw
Law, pepro no 11, at 5. Swndding Bear l=d 2 growp off the meservation in Oklahama centrser o Lo,
When arreared he syeermsiully argued thar be was oo lenger sehjess ta gedeoy Erem the miliced be-
cause fe bad eenmuczd tribal membership.

zaf. Nehiee v, Unised States, 164 U5, f57 (1hg7l,

22%. FEneway Tamgam Lawr, seprd Loz T1, aF 4. Campur.: United S:atey v. fracph, g4 TLE G0y, 8.5
(1876] {Puehio Todians held aor tr be ac Indian tribe for the purpose of stamitory profection agminat
land seclement by whites), wank United Staces v. Sandoval, 231 TS, 18, 3g—a7 [igrz) (Pucbls la-
dians held to be an Indian erive Bor che purpose of ehe regularion of lu.lu,ur sales wader the eommerce
poreer].

238, 31 U5, (A Per) 214 (132],
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meand “a people distinet from othere”™ The constitutoen, by decliring trearica
already maule, as well 55 those to be made, o be the mpreme jaw of the land . .
adinits their rank among those powers who are capable of making treaties. The
words “treaty” and iation” are words of our own language, sefected in our diple-
inatic and legislanve proceedings, by ourselves, having each a defniwe and well
undzrstood mieaning. We have spplicd them to {ndians, as we have applied them o
the other nations of the carth. They are applied ta all in the same sense.

L]

The Cherckee nation, then, is a distinet community occupying its ewn terri-
tary, with boundaries aceurately desceibed, in which the laws of Genrpia can have
no forge . . . . The whole intercourse between the United Seatas and this nation
is, by our constitwian and laws, vested in the government of the United States.

More than one hundred years later, in Williams ¢. Lee,™ the Supreme
Court hetd that Arizona state courts had no jurisdiction over a dispute
between 2n Anglo and an Indian ansing on the Navajo Reservation and
that exclusive jurisdiction resided in the Navajo tribal court because the
excreise of state jurisdiction would infringe on “the right of reservation
Indians to make their own laws and be ruled by them."®* The Court relied
heavily on Worcester v, Georgia, and observed that despite some modifica-
tion over the years, “the basic policy of Worcester has remained.™ In
Williams, the Court took notice of the Navajo Treaty of 1368 which “set
apart” for “their permanent home” portions of what had been the Navajo
native country. The Court obscrved : “Lmplicit in these treaty térms, as it was.
in the treaties with the Cherokees involved in Worcester v. Georgia, was the
undeestanding that the internal affaivs of the Indians remained cxelusively
within the jurisdiction of whatever tribal government existed "™

The decisions in Worcester and Williams invoke Congress’ policy in
the exercise of its commerce clause power to recognize and promote Indian
tribal autonomy. A prominent 2oth ceatury example of that pelicy is the
Wheeler-Howard Act of 1934 (Indian Reorganization Act).** This Acten-
cotiraged the strengthening of tribal governments by providing a means
to enable tribal governments to organize more effectively for the purpose
of dealing with the outside world; among other things, it vested tribal gov-
ernment with the power “[t]o prevent the sale, disposition, Jease, or en-

zan, I ar342-43-

232, 31858 L5 z1v {1054},

a31. fd. arzan,

232 I At zIg,

235 ff. at 221-22, Most recently, in MeClanalan ¥ Tax Comam'n, g3 5. Ot 1257 (1973)
(helliag that Ariwoa may soT @R the inoomse of Mavaio Tndians residing on the Mavaio Bescrvation
whote menme s whally derived from repepeation sources), 3 unamamous Suprems Courr reviewcd
the tndian suweceiznty dncrines artigulated in Woeressmer apd Wortlamer, While acknowlmlwing thal
Indians trulay @z Aaperean oitizens debl hawve the vight to vote, to Use st@te cowss, aml & ceceive
sk satay wrwices, the Courl poinzed out thar ™It 3 nopethebess still eoe, as 3t was i the lost cen-
tary,” that (nefian rribes ace regamled as having » semi-independent position as a2 sepacace people, with
the pewer of cepnlating their nternal and social eelabions,”” T2, a1 128263, .

234. Cho 576, 48 Srar. 8428 (0384 ), ar amended, 25 US.C, 8% gfa-70 {19700



