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In most Tndian cornmunizies wday, people are demanding community
centrol of education. “This position bas substargiad support. “In 1400, the
Speaial Senate Sthesmmittee on Indian Education, after mere than twe
scars of intensive study, recommesclérd that the United States set as a na-
tional goal the achievement of “{m faximum [ndian participation in the
development of exemplary educational programs for <(3) Federal Indian
schoals; (b)) public scheols with Indian populations; and {e) raodel schools
to roeet bath social and educacional goals, . . . The following year, Presi-
dent Nixon declared, “[W e believe BVETY Indrm mmzm.mtyf wislung to
do so showid be able to cantrol its awn Indian scheols™

Approximately 250,000 Indian, Eskime, and Aleut children now artend
this nation's public, federal, and private schools.” Roughly 0 percent of
these students attend public schools, 25 percene attend federal schools oper-
geedd by the Boreau of Indian Afairs (BIA); and 5 percent attend redigious
or other schools.®

The education of Indian children receives substantial Fedleral finencial
-support. In hscal year vy72 the BIA spent almost $3o00 per pupt] for its
52,000 stdents {36,000 boarding and 000 day?, while the fedezal govern-
menr provided about $700 for each Indian student to supplement state and
local éxpendinages in the stare public schools:® This nearly doubles the na-
tionwide averape per-pupil expendineres in public schoals of §858.°

The purpose of this Article 1s to discuss the legal andl pracrical considera-

1. Sveceat, Seacoptd. ox Inoiad Epceading, Copind. o Thaaow awn Pranic WELFARE, Thnias
EpucaTion: g MaTiosar TRAuEnte=-4 WatTonal Usspiencr, 5. Rep. Moo sor, gesz Cong, Bt
Semz. 1eh {1059) [hereinafter cired a5 Svscorar. Bevont]. The Specul Senate Subcormmittes on
Indian Edmeution was sstablishe’ with bapastsan support mo1pée. Seaatnr Roperr ¥, FHennedy dorved
asiChairman -untdd Jone B, 1958, Senzeac Wayre dorse served 25 the seond Chairman and weas sgcs
ceeded by Senaror Edward M. Kenoedy. The 220 pags Repaer of the Sanate Subcommites has be-
camte 2 standard refercoec. See elin B FavisigezsT, 7 THE IMavlawa, STUDY OF AMEXICAN iNOCKH
EDUCM-"IUN Tee Epocatior oF lsmiaw Cincnamy aup Yours 25 {ru?n:l

MRESSAGE FROM ToiE PAEMDEMT. oF vHE LWITED STaTEs, FLR. Doc. Ma. 55_5. 915t Ceng., 24
Sexs, fi {1970) [bhrecinafier ciced os PresipENT"s MESACE].

3+ SENATE Cusam, o Lapox Awxp PUBLIc WEEFARE % SANATE Cowd, 0 JHTemOR avp TNsuveAx
ApFarms, Inpian Bovcation ALt or 1971, 5. REr. No. 384, g2d Cong., T3 3es5. 1315 (Tg71).

4. US, Der't oF TRrwor, FiEca, Yeas ao70 STaTutics Colcersive lwoian Eacoation I
[hereinabeer cited a3 S2amisics|, The vast madority of the ga,000 childemn artending, federal schoala
comes from ane uf thees places, The Mavape Beservatian in Acizona, Mew Mexite anc Urab (23,4345,
‘the Scoux Beseevations in Morth and Saweh Dakota (85,2433, or the Swure of Alaska (6,605}, Almest
tvery child attending faleral odian wicols resides an ap Tndian reservarioo.

Qo nanonwide Dusis, aporeximatcly 4o% of ladian peogle five off recoestions, Of these agn-
reservation Endivos, many dve in cwcst settiements or in small towns near the ceservaciond white othess
live in majnr urbaa arens. There is @ subseancial variation mn the econemic and encial condiciens of
Todidd tooznunities tcougbinot the natien. Some tribes have tioosands of cweashers; many others
fave loss thue zou. The Aaua Culiente in Paim Speings, Califorats, own smell bug valusbls prop-
eroys much of which s Leged ar favoeable rates to ERTECITEOCNTS i thar reoer arss, wiie the
baseen Cucopah Reservstion in snuthwestern Arizony 15 one of the most <esolate seidemencs in the
nation, The -:Icg‘:t uf srzaiurarian alsn varies _||;q'_n1.ﬁ|:a,nt|}r Erom tribe e owibe,

5. Fuderai Agescy Expendileees in Indian Folucation, Clfce of Amencan lndaa -"l.F",urs .5,
Oioce of Educ, Information Shogt, Tan, 272, Sar ree MAACE Lioat, Derewse aws Eoge. Faprn &
CenTER Fon Taw ano Dooc., Hapvaro 1T, Ax Evew CHamicn 28 (15770 [hereinafter otz as AN
Evza {hamcn] {1 sepreet an federal funds for 1adian chijcren o opebhic scheol disoics) rogarding
the mvvase af thess tuncs.

4. L3, D'ER'T o CumnaERcE, STATISTICAL ABrTHAcT oF THE Unrreo STATES 121 f1971).
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tions which face Indian communiries as they begin to move toward trans-
forming the rhetoric of “Indian control” into the reality-of quality educa-
tion. First, the Article presents a brief history of fedesal and state Indian
education policies, followed by a description of the contemporary move-
ment for community control. Next, the Article considers alternative strate-
gics and possible guidelines for Indian comsmunity control of education.
The Article concludes with a review of constitutional issues wInch are posed
by the existence of Indian schools.

I. Inpiay Epticarion Poricy REViEWED

It should come as no surprise that formal Indian education 1s termed
“A Nadonal Tragedy™ or “Mental Genocide.” For the last 400 years the
white mat in the name of educadon has been primarily interested in chang-
ing or “civilizing” the American Indian.® For 300 years, beginning in 1568
with the fesnit mission school for Florida Indians, the various denomina-
tions of the Christian church provided most of the formal sducation of
MNative Americans.’ The young federal government, when confronted with
skirmishes between Indian hunters and whire settlers who sought ro move
West, adopted “civibzation” as its overall Indian policy. The transforma- .
tion of the Warive Amencans from hunters to farmers was also a change
which would free millions of acres for nen-Indian setrlement.” Education
was perhaps the mast important instrument through which ¢ivilizanon
was to occur, as evidenced by the inclusion of education previsions in
Indian treaties beginning in r704'® and continuing through the cnd of the
teeatymiking in 186¢."" Part of the consideration for these treaty promises

7. SuscoMM,. REFORT, SHDME Nobe 1, at 1.

B. Brichtman, Metial Genocide, Some Wotes an Federsl Bogrdisg Schoolr for Tadians, 7 Tu-
tatallry ¥ Kooe, 14 (19?1}. ]

g. While “assimilanoa™ 35 thought nnpafzable by many, it shoul] nur excape nonce that the
origing] Indizn policy of the Eurapean sertlers wus cxteemination. The garly Pusitaus ave oow arils
for Indian heads, the Dutch in New Amsterdam began paying bouotiss for Indian salps in ofic
and che arher colopirs followed swie B, Bermy, The BoveasmoN oF AMERICAN |Npiaws, A SULVEY OF
THE TOTERATUNMY x4 [TQNK],

1. See SuBconeM, TABun T, A note 1, a0 140—41.

15. Bee B Provgss, AMeeicay Innian Polaoy o8 71 FonmaTve Years 213 {1962). Prucha
wikes that the brutal owtlock of many Econtierstnen militand in faver of “the oral destructisg of the
abarizioes.”

12, Treary with che Cosidz, Tuscomora aoml qtn-_khndgc Indizns, Tec. 2, v7a4, 7 Stat 47, 44 [n
Lh.: above treaty ihe fecderal gn\rtrnmcn* undertock 't insruct some young men of the three natione
i the ares of the miller and weace, . . ™ L

14. See, g, Treaty with the Sieae Narinos of lodians in Daknta, Mar. 2, (B3g, 15 Stac. 988,
Aq4 fedvcadon provision of REE reaty effective for xo years); Treaty with the Maviain [ndans,
Tune o, 1568, 15 Stat. B67, 686 (schonl, teacher, compulsary sttendanes); Treaty with the Cheyenne
Indians, May 1o, THEE, 15 St 853, 655 [schoul, reacher, compulsory attendance): Trzaty wirh the
Crow bndisns, May 7, cBES, 15 Stat, fgn, G571 {=chedl, teacher, compuizory avendancel; Treiry with
the Sioux Indians, ﬁpnl 2g, 1RAE, 15 Bter 634, S37—3F {whook, teacher, compuliory atteadaniz) ;
Treary with the Chippewa Indians, Mar, 19, 1867, 16 Stat. 7t5, 720 (fonds for school buildings};
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of eduration was the cossionr by various Indian wibes of a)mest one Biliion
acres of land to the United States.

Throughourt the carly part of the woth century federal f:fforts In SUppOrt
af Indian educativon remained modest, and continued 5o rely heavily on the
work of missionary groups. It was through the missionary societics, for ex-
arnple, that the government distributed its annual §ro,000 appropriation to
introduce to the fadians “the habits and arts of civilization.™ For the
ro-vear period ending in 1835, cxpenditures for education among [ndian
tribes exceeded $z,150,000 of which only froz,ter.14 was contribuced di-
rectly by the fedecal government: “§824,16061 was added from Indian
treaty funds, aver §400,000 was pald out by Indian nations themscives, and
30000 came from private tencvolenes.™

A, Federal School System

Although religious groups cantinued to receive fedesal subsidies to oper-
ate schools for Tndians until 18y, the BIA, primarily to discharge treaty
commitments, began to build its own educational svstern in the 1970’5, This
federal inrerest in enforeing treaty commitments coincided with the period
in which many of the Plains tribes fought with great ferdcity in the final
defense of their homeland ** Indian childeer becoming “civilized™ in govw
ernment institutions would not be able ro join the young warriors of their
tribes in battle, and parents of students in federal schools, fearing possibie
reprisal against their children, would feel more re]uctant 16 tzke up arms
against the governmerit.

In 185y, the Hous: Committee on Indian Aflairs submitted 2 repornt
recomrending the escablishrnent'of Indusirial Training Schools for Indian

Treary with Sacs, Foxes, Towas, Mag. 16, 1841, 13 tat. 117, L1727} {acheoal; Tecare. vearly stipendh.
Tar 2 maee comolere lst of Treacies with education proviion, e NS, SoLlzimon, Dop't oF Te-
TERIOW, FrorraL [oas Tam 291 fy (ad rew. ed. 1953} [hareinafeer cited 35 FenERAL lunms Law],
For 4 helptul exgianation of some cducarinae] proviions, see ASST Cospl'e am Isnrak AFFarzs,
Taeaty [TEMs Tuvwn Avrropmiatiod Boa, HR, Doco Mo, twze, &3d Copg. 2d Sems. {1904).
The weary privisizns emphasized technical edveation I agriculiure and in the mechanical acts. See”
pemeraity Feoggar INnoay Law, upre acayo—01,

14, SpatoMnd. ReFOHT, stpra nome &, 3t o1 For example, ths Treagy with che Clappewis states:
“Ta further copsiferation Zor the lands hl:rem cedsd, estimated to conrain about fwn mifier of sorer,
the Uaired Srates aprze ta pay the following sumg, to w90 Five thowsand dallars for the ereccion of
schaa! bealdings wpan che reservaeion . . . four d:.ausa.m] dollzra meh year for ten pears . ., Far che
suppert of a school er sehuals upon said cescevatian,™ Tresty widh the Chippews indians, Mar. g,
rReie, of Sent. prg—2a femphasis added).

\‘ F. PROCEA, supra mote T4, 22 27, 222} f0c FapERAL Ivocan LAw, suprd 0otz 13, a0 173,

. REPORT of THE Saruﬂw nF [nTER: c-u i Dor. Mo 1, a4th Cony, 15t 5o, po 1, o1 561
{1555} suoted fr FeoERal, Inptaw Law, supra neds £3, af 273 0.7,
17. EuRcobis, Ruport, isigra onis 1, ar t7—38.

8 Id. Fee pemersiiy D. Broww, Hory My Heant ar Woosnra Kwer (7o) Ross, Colevira!
Integrity and Amertern Tadian Ea'sud.::nn, 1% Aeprr [, Rev, 447, Sug—f2 {'195;} These nomadic
eribes inclnfed the Siowz, Cheyennes and Arapshass, Finuas aad Commanches, Crows, ‘Navajus. and
MNintherm Cheyennes, See Comnr, o Teotan Arrans, TnousTzial TRAINIANG SoHADL o iHI0ANE,
H.R. Bee. Wo, 29, ghh Crehg,, 18t Sess, 1 Coiom),
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Youth. Poanting out that more than 12,000 (ndian ehildren were entitled o
education under the weaties but “less than 1,000 have received schaoling as
provided,” the Committee declared: “Tt is clear that the murual interests
and well-being of the Indians and the government, as well as the cause of
civilization and hutnanity, alike demmand that these [treaty] provisions be
fully carried out and enforced,”™ The Industriz]l Training Schaols called
for in the Comumittee Report would viilize abandoned army barracks and
have the effect of removing Indian elildren from all tribal influence ducing
the periad of their educarion®” The Commirter belicved its recommenda-
tions were the “true solution” to the Indian question, and thar “a generation
will not pass before the usc of a standing army to protect our Erantiers from
Indian raids, depredarions, barburiies, and murders will no longer be re-
quired.”™

In the sarae year the Carlisle Tndian Schenl was estahlished in Carlisle,
Pennsylvamia, under the diveedon of Captain R. H. Prate of the United
Srares Cavaley. Carlisle was attended by Indian chiddren from many of the
western tribes,” and its militar].r format served as a model for the nascent
federa] bﬂal’dlng schoe] system.® Anthropologist Peter Farb gives the fu]
lowing picrure of Indian boarding schools:

The children vsually were kepe at boarding scleool for eight vears, ducing which
time they were pot permitted to see their parents, refatives, or friends. Anvihing
Indian — dress; lanpuage, relipious practices, even emtloox on life . . . was un-
compromisingly probibited. Ostensibly educated, articulate in the English fan-
guage, wearing store-bought clathes, and with their hair shorg and their emotional-
ism toned down, the boarding.school grachuates were sent out either to make their
way in 3 White werld that did not want than, er te return to a reservation o
which they were now forcign,®

On July 31, 1883, Congress, acting upon the recormmendation of the
Committee on Indian Affairs, aurhorizcd the use of vacant army pests ot
barracks to establish a system of normal and industrial trmnmg schools “for

e et ———

1g. Oemasg, 0N TuRay APFAtRE, Tandsraisn Trawiue Scnoor son [woaws, FLE. Ree, Moo 29,
ik Cong., tst Soss. 1 (cbrgl

2n. The dual thrust of the Coruanitres's pragosal was expresaed in 1he Golluwiog chetorics] ques.
riot: s it not wise cconomy \o aocupy these povernment boildiags anil premises for che olyros onne
teruplated, soaploy {ie part; Army ofbcers who aee Arted, 29 seachers and atherwiss, in conrrcction
with such sehools, and 1w vigereusly ami adequately provice for and exforge the creaty stipuelations
reoifen]; theseby nor aonly discharging @ selemn gevernmone obligation and duoy, but speedily
accomplishing the eduration, elevation. and dviligtion of all the savages in our land?" Id. at 3.

21 Jd. Congress im 1Ry authoriced the Sc-rrctarr af lncesine to “withhold #satinns, clothing
and arher anouities from Indian parents o goardians who refuse or nzglect o sene gl kewp their
children of proper schonl age in seme schoel 2 reasonable aortion of the yeas™ Act of Mar, 3, 1dpa,
ch. 2o, § 1, 27 Buat, GzF, Gug {oodilicd w25 058, 8 2B3 (rogoid.

22. ':DMM. o INDIAN AFEARS, TNDUFIRIAL TRAINING SrHoors Fom Twoiaws, F1LE. Rep, Bo, 744,
4tth Cong., 2d Brst, 3 (5do).

23. BuEChkim, RLPORT, s#prd note 1, 8t 147—49.

24, P, Fann, Mar's RsE 7o CUwroatTan 4y Suows 87 THE THMAWE oF BoATH AMURICA FROM
PRiMEVAL Trad s 70 THE CoMENG oF THE TNDUSTRIAL STATE 257-79 (1g6b).
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Indian yuuth from nomadic trbes harng educational treaty datmi npon
the Umiped Seaec: ™™ Adhougl the federud school system was m be hased
upun treaty claims of specific tribics, the practice Grst established at Carlisle
of drawing students from many different tribes resulted in the creation of
a system which operated without regard to any particular treaty. And, a3
the number of BLA schools increased, new facilities wers constencted in
addition to the vacant army facifitics autherized by the 1882 statute. In 1921,
Congress gave the BTA board authorization tw spend monies {or [ general
support and civilization, including education,”™

The BIA's authority under the stanue, although clearly influenced by
treaty obligations, is net limited to the discharge of treaty commirments.””
Atter 1000, the federat system included ror only boarding schoals but an
ever increasmg nueier of local day schools, including several hunedred
sinall day schools which had previously been operated by the Oklahoma
tribes.

Today, the BIA schoa! system varies dramatically among different re-
gions and berween clementary and secondary facilities. [n Alaska, where
must of the Native™ population resides in isolated viliages, there arc nu-
merous smiall elenientary day schools run by the BTA? Elementary school
children are not sent to boarding school in Alaska®® By contrase, muost ele-
mentary school students on the Navajo reservation artend one of 48 rela-
tvely largs reservation boarding schools,™ A third variant 15 found on the
Rosebud Sioux reservation 1n South Dakora where the BIA maintains a
dormitory, but the elemeniacy and secondary school students artend a pub-
Jie sehool rather than a BIA facility.® The present BIA boarding school pro-
gram is not designed o serve all of the children who aitend BIA day
school.” Rather, as discussed below, BIA policy 15, and for many years has
been, to encourage Indian students to attend state public schouls wherever
possible.”

25. Aet of fuly 31, 1881, eh, 363, 3= Stat. 1810 (codifed a2 25 UNALC. § 276 (1p70)) {emphasia
added.

28. 2 UUEL. 413 [1p7cd. The 1par Act has becorne e basie sbarubary souzee of Foloral
suttority o provide for [néan educacian. It it the sutharizy for the catire BIA schaol syaren

2y, ComMM. oM laDian AFPAIRZ, AUTHORITING ARPRAFPRIATIONS aND EXPENTITURE! FOR THE
nnwmu‘rvmncw oF [Nomw AFFstis 3. REP. Ma. 2p4, 67th Cong., sz Sess. (rgz1}. The Puebla [n-
dians «f Mow Mexico and Alacka Narives, for example, have atendof BIA schools over the yeats
even thouih they have nre tzcaty with the Umtud States,

28, Froemay TADlaN Law, sapra ooge 14, a8 35475,

ap, [ndian, Eskime, apdl Alent,

Jo. All baz four of the 53 BlA #lesactary aluy whoa’s have gaeallrments of Loss than 50 and 18
schnols endoll fower than 150 chililzen, STATIHMES, sHprd note 4, 2k T9-31.

T FfomrTs.

32, Id.ataa-1%, 24,

33. 04, at 22, This iz one of 15 such faclides, The doconitary at Bosebud and meose of the ochess
serve boch elomentary and seconcary students. ld.

34. For 0¥z actompanving nores d3-44 Infra

15. STATISTICS, repra Oobe 4, at 5. The BIA will operares 3 maa of 77 m:mjmq: seheiis. Thode
lacagal oo che rewcrvarions serve elemeneary wsnd in same inzmnces secondaey soufeacs. The off-
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B. Federal Assistance to State Schools

Prior to the Citizenship Act of 1924,* governmental responsibility for
the education of Indians rested with the federal government. Most Indians
were not citizens, and therefore did not possess the right of citizens to at-
tend state supported public schools. Even where Indians had become citizens
through treaty™ or the General Allotment Act of 1884,*® the public systems
did not accept large numbers of Indian students without financial subsidies
from the federal government.

The state public school systems.are financed in large measure by local
property taxes. Title to most Indian land, including reservations and allot-
ments, is held in trust by the United States Government for the benefit of
cither the Indian tribe or the individual and is not subject to local property
tax.” Accordingly, the influx of substantial numbers of Indian children
places a financial burden on the state school systems. This burden has been
alleviated by a variety of federal financial assistance programs.

Federal support to induce states to accept Indian children in the public
school systems began as far back as 1890.° After 19oo, the practice of paying
“nonresident tuition” to state schools to educate Indian children developed
rapidly.” The most important programs to subsidize the transfer of Indian
children to the state school systems have been the Johnson-O'Malley Act of
1934"* and two Impact Aid laws passed in the 1950’s.** These Acts, which
authorize financial assistance to the state schools, also play an important role
in facilitating the integration of Indians into non-Indian society.

1. The Johnson-O’Malley Act.

The Johnson-O’Malley Act of 1934 has been the most significant pro-
gram through which the federal government has brought about the transfer

reservation schools serve primarily secondary students. Id. at 12-16. The off-reservation schools in
particular have been singled out for strong criticism: “Most of the 19 off-reservation boarding
schools have become ‘dumping ground’ schools for Indian students with scricus social and emotional
problems. These problems arc not understood by the school personnel, and instead of diagnosis and
therapy, the schools act as custodial institutions at best, and- repressive, penal institutions at worst.”
SuscoMM. REPORT, supra note 1, at 103. See Brightman, supra note 8, at 18-19.

36. Ch. 233, 43 Stat. 253 (codified at 8 U.S.C. § 1401(a)(2) (1970)).

37. E.g., A Treaty of Perpetual Friendship, Cession and Limits with the Choctaw Indians, Sept.
27, 1830, 7 Stat. 333, 335; Articles of a Treaty with the Cherokee Indians, July 8, 1817, 7 Stat. 156,
159.

38. Act of Feb. 8, 1887, Ch. 119, 6, 24 Stat. 390. See generally FEDERAL INDIAN Law, supra note
13, at 517-26. For the effects of the Allotment Act on Indian education, sec SuscoMM. REPORT, supra
note 1, at 146—52,

39. See, e.g., The Kansas Indians, 72 U.S. (5 Wall.) 737 (1866); The New York Indians, 72
U.S.((5 W;\]L) 761 (1866); Board of County Comm’rs v. Seber, 130 F.ad 663 (1942), aff'd, 318 U.S.
705 (1943).

40. FroeraL INDIAN Law, supra note 13, at 274.

41. 1d.

42. 25 US.C. 8§ 452~54 (1970). BIA authority is derived from the statutory delegation of
power to the Secretary of the Interior. See note 44 infra.

43, 20 US.C. §§ 236—44, 631—47 (1970).



LA '

Aprigr;] INDF AN 5CTEOOLY e

of Indian children from federal te state schoois. Basically, the Act authorizes
the BEA o make conivacts with any state [or the education of Indians.”
From 1944 to 196q, Congress appmpru.td more than $132.200,000 for pay-
ments to the states uncer Johmson-0'Malley (JOM).* {n 1960, the estimared
expenditure of $11,552,000 meant thae public school districts received ap-
proximately g for every eligible Indian sazdent.® Recently, JOM ap-
propriations have inereased dramatically—irotn $11,552,000 10 106g to $22,-
652,000 10 Ty

Under existing regulations, the JOM program is administered “to uc-
conunodate unimet Anancial needs of schoof districts relatzd to the presence
of large blocks of nantaxable Indidn.owaed property in the districe. . . "
The result is thar [ocal school disteicts have been able to serve Indian stu-
dents from the reservations without placing an inordinate burden on schaoel
budgers.*™

2. Impact aid.

In recent years, an cven mare substantial feceral subsidy to puslic schools
has been provided through the two “Impact Add”™ laws, Public Law 81815
and Public Law 81-874. Enacted in g0 to assist public school districts
burdened by the impact of federal instaliations (primarily military bases),
thesc statutes are applicable to distzicts with farge Indian populations living
on tax-cxempt land. Public Law 8i-815, known as the Schoot Facilities Con-
structlon Act, authorizes, #ufer aiia, grants tor the construciion of public
scheols attended by Indians, Section 14 of the Act 1s expressly designed to
finance facilities in districts atrended by large numbers of Indians where the
immunity of Indian land from taxation impairs the ability of the pubiic

44- 23 TS0, 4 482 {Tgr0). Conwacts wich privatz corpom@mtions, snatitutions, dndian teibes, or
eeihal arganizanons are also permitied, but such authonzation has nac besn used omerl receotly. See

. SeBcany, REFeRT, supra mote 1, at 38—47; Rngenfelt, Mew Hogedetions for federed Munds, 1m0

BouaLls N Bowe, 23 {1971); Yudef, Federal Funds for Paslie Seheols, ¢ leequaniTy 1 Soue. 2o,
23-z7 (1971

45. SuBCoMM. REFORT, rupre nowe T, a5 47.

45, Td_at 1o,

47 33 CF.R. § 33402} (1972) (sontacts with publuc aschaalz) . Mosc commentzzacs And thiz
regulation Inconsistent wich the original intent of Congress which was to aid commuaitics whese "the
Indian cribal life [was} lasgely braken uo and in which the Tedians [were] to a cansidersbls exesno
muxed wich the geoeral papulatisn HR. Bee, Mo 364, 73l Cong., 2d Ses. 13 (10330 Come
N Tyorak AFFimt CoNIRACTS WTTE STATES 03 EnucaTion ann RELTEZP Fom [Wetaws, 5. Fee. Mo,
st1, 73 Cong., 2d Sese, 1 (g34), Sor, e, StEeoMac. REPORT, fupra note 1, at 3“—44, Recteniclr,
jagre note & 4, at 23~23; Sclar, Perticiparion by Of-Rerervaron Indicas (2 Prugrsznu of the Bursm of
Indign Apfairs ond the fndien Health Serwices, 33 Monw. L. REv. 191, tap frgral, JOM fonds are
concencratel in such states as Arizona, Alaska, and Mee Mevico which contain Jarge Bleks of wz-
exempt Tndian land.

48, Ses rext accompanying aotes 53-57 Jmfra.

49 30 ULEC. 88 23fi-q4, G31—47 fag7o). Ser generally SuBcams. REPCRT, smpra nnty i,
at 31-371 Yudof, supre note 44, 9t 2o—13.
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school district to Anance nocessary construction.™ In the 1950's, funding
utider Public Law 81815 was gencrous. For exapiple, duning the 1g-year
perioed frotn 1o57 o 1970 (under all seetions of the Act) Arizona received
$43 million, New Mexico $47 million, and Montana $r3 millien.™

During the last decade, appropriations under Public Law 81-815 have
decreased dramatically, and such fands as have been appropriated have
been earmarked for disasters {section 16) or for temporary fedeval activi-
ties {section g). There have heen almost no new school construction funds
available to ussist Indians. In fiscal vears 1968, 1080, and 1970, not a single.
SCCtion T4 construction project was i‘uudtd."’* This unavailability of con.
struction bunds has necessarily slowed down the transfer of Indian children
from federal o state schools,

Public Law B1-874, knowsn as the Federally Impaeted Areas Act, peo-
vides public school districts with funds for general operating expenses.
Monies are appropriated “in Eeu of taxes” from nontaxable federal prop-
erty. Unlike Public Law 8¢-815, the congressinnal apprapriations [or Pub-
lic Law Bi-874 have been generous, reaching between oo and 100 percent of
the total authorization.™ In several scheol districes located lurgely or en-
tirely on Indian reservations, Public Law Bi-874 funds provide the major
portion of operating revenue.™ In fiscal year 1gh2, appropriations ufider
Public Law B1-874 relaring re [ndian Jand rotalled $20,300,000, thus mak-
ing it the single largest program of federal support for Indian education in
the public schools.™

There 15 an apparent duplication between Public Law 81-874 and the
Johason-O'Malley program, for both provide funds to public school dis-
- tricts to meet financial needs caused by the presence of nentaxable land.
When Public Law 81874 funds became available in 1958, JOM regulations
were amended to require that districts eligible for Public Law §r-874 aid
must use JOM funds to mect cducational problems “under extraordinary or
exceptional cirenmstances.”® Thus, Public Law 81-874 funds provide gen-

g3, Comm'n oF Do, AmsadisTiaTiar o Fosuc Lows 30-874 awo B-8u4, Twewwiomm
Annual BReponr (5—23 (1)

71 £d, at 1vi-2a, 351-92, 156-8%, This generpus fundiog may be explained in pare oy the (v-
eregsed buedens imposed wpon the pueblic schaalz by the wrapsfer of “2rge pumihers of Tadians from
EIA ta stace public scheals beginoning in the 19505 Ser nores G40 rafre and sovompanying ext

2. CndM'r op Bouno, repre nine 59, at 210 There is nothing w0 suggest 1hat the {ailore to
apprepriate (unds Is conmeczed o oany way with Cecfecal Lrdian policr: wather, Se focoee on consioser
Hon seems b e part of an owesall move o combat infation o a nationwicde Tusts,

53, WS, Qlee of Bduc,, Fependitures in Indian Fdocaben, Mo 30, 2401,

4. STRcnMs. REPOAT, rHgra Lote 1, AL 3T,

F5. Id.

g8, 25 CFR % 3340t (10l E[l.]'.lELIJ.,]I the lapgeags of the r=gulatinn is Inr Fram ¢lzar,
both th: RlA and a3 Fsderad dlistricr canrt in Mew Mexica constroe the langusge 1n 1l Sol ‘owing man-
nat: in the winence of extraondinacy or sxeeptions] civcumstanges {undefised), disericts osing [mpace
Aid may use T8 enly o mees the spacial needs o Indian children, thersby aveidieg duplication be-
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¢ral vperating reveniee “in Teu of rtaxes,” white JOM funds are devored to
speciai progeams for Indians™

peecn Trapeict Al aoed JOM. 5ee Namnabah v,

Baar:l wb BEduc., 355 B Supp, pib (WAL javh.

=7 Tes limutatan has ne alwaes iren sosfesiai. See Aw Lvi o Ciise ny, snpra Galg 5. 3t 2 1—2h,

Linhapply, e Depanment of Tnizriar’s cheice of the wonis Veslcannloasy or excoprional ciea
stunces” on 25 CIRRL § 15,000} rovnd erewterl uanseessary ainliguity whica peesists 7 chis dace As
arigmally cancte] Puns Lo A1-87., mosia were et S eneht bederal Landds o pengrams caeeiving
airl [ otrer Bederal seaicos, and accardizely FOM andl Timoact Aied weee ceemed snzsually enclu-
sives Aclof Sopr, 40, 0950, Puls L Mo, Az, § 2, fa Star. raen, Azather secoen of Pul T 3097
supressi ccrniee Tlaa chilileen, S8 § gée), fa St ot c1of & thirl secinn was o nesiinphiontion
peewian, ooty the e of appmpriaticns i ather gnvernment deeices for e e [ fanscs
as Tmoace Abl appropriarenns, MY &{E), &3 Stk ar enfy

T ovgny e Impat Aid Low was amebedd, The cxpress excligion of Traliaa clilileso, cires aleer,
wan sletetend aned wonew sentiom was addeed o tae A swellon 19083, defeing the pracedures fior Geter-
Mg freascr Ald foe Tawdian wiuldees, This seroon staigs: “The governne uf any Soare fey eiecs o
Love tee priensions of M seccnm apply mosuch Stars, o C 7 Act af Ao, Borags, Puie T Mo, S ®,
Yool by S 536, emeradiag 2 UAC, § 230 Cogrny. The BlA cswerpreted the amestel low o
make e teo megrams, (08 o Tinpace A, muooally exclusive, with the povernoe ol each stap
cleciing cowerage ol ane ur he ather [gwe, Trowaull have bees egua™y comeisiene with e amendled
law o brearprer the giectian o preclude JOR Funds ey for “normal seand anrviges” dann sall per-
miting gaent ne gn for Mspecial extra-cducations] payments” This was the preman i the O%iec of
Eeluzanos, whose wiews inclucded the guomd pirrazes i the last sentonee, Hparingr an TR G478
fofers phe Mowse Corem, o0 Bdue, amd fabee, fzd Cong., ar Sest rah, 243—17 o5t This
remaine) the view of the Ofie of Bducatioh during e following Sws years, Fearingr 90 Praposed
Amendnzents fo Pub. Lo Ar=875 ond Y0874, Ursr Coag., Befors the Hotse Camm, or Sdue, and
Labow, Bsth Cong., cst diel 2d Bess. 68 {1ne7—gf), Mevortheless, the BIA ducing tho veams rg93-14%
usuaily refussd b provids any O 2id o states 12 elecmed secept [masct Aic fumils <ac thee
Tnelian arees. (Tae LA was met whaolly consizent: Binds Erom poth sources were penwhied o the
Srary of Sklahawa. I at 73072} :

[n 1y3d, the Burean of ndian Afaies supporeed an amendmear o Pube L, #1-074 10 allaw in-
eivilual scheal listrices, rathes than the govsroor of zach st o chrase between Zub, L. f-f74 and
o Buncs. Howeves, Ropressntarive {apw Semasor) Mersdf intrivisced 2 amendmene & the bl
b peenie seTool disticts @ oreceive dpecial sorvices from JOM @t the samc Bre rar ey receive
aperainnal and eainznanee maney From Pub. L. 31-804, The BTA noposed the Metcalt areendment
-on the grusngd chat 3 might lead s duplication of funds. See Fearingr am Propoted Amzagdmener to
Praf. Lo Arfog amd Lo=frg, sgra ar 050 The Aot as finally gassed ineprporates the Metesif aiva,
Art et g oow, 1gsfl Pub T We, Be—fza, 72 Smn gyl smeading  ELEC 6 247 drg7al. Sechan
700 (23 of this enactmens, 72 Star. g4m, amended che Tmozct Aid Ace T eacent frany it ariginet
anulsplitannon provisioes “apofupeiaons uncder o . . the Jokasen-€1'Maller Aeoc The Flonse Cum-
mirzer: rgpnrt sets nut the intention of tis amentmese: “HOB 11178 makes 0 signifeant change in
the treaement of senaal districn rehuzzting Tnelian ehiliren, by enabling: them bo accapt paymeas under
Public Daw ¥ withosr Sorfeiting ehe righr s obain payrmena under che Jabnsap-Coddalley Ao
firr specinl services and Bor aneeting educatinnal probicms under cxiernrdinary or exeepticenal - fie
gurrstanges. . o FLE 1378, in ameacting Public faw S94 i thus conmectian, provenss any duplisare
parmicr® e i surne services,” MR, Bep. Wo, 1532, B5th Cong, zned Sess, 3 £2958).

xq CFRL 33afc) (raa), promolgatsd in 19y3, most be visfred against this backgradne, Soc-
von §ieicd travides: "When schoal distcicts sducating Tndian chitizen are eligible ine Tucleral ai
ander Puldic Taw Rre, Brar Cong. {64 Stan, 17a3), 38 amencded, stpplermensal aid onder the act of
April th rots [TOM] - . . will be limied to meesing etlusational prablems undler egtranedinary
of excrrdicnal sireumaringes,” The fnllewing veze the Deparurent of the Tnterinea cequest froe T
maney rereatet $4.3 million. Ta i justipoadan e budger teguests, the Temarrment exnlsined:
“These cocts were aeee T 1045 by the Borean byt will b Barae by rhe Tleparrmenz of Healih,
mealon and Wellurs in rhe hadger vear. o .. Tohnsoen %alley anl wid be ... linieed ea-
Jdrely e diserices nar cunlifping fee Tablic Law Bvy oid and o mecting the needs under extraos.
dinare and cecrnbanal citcumssinces whap the discricr is eligible far Pudlic Taw Ay Cands” Hroer-
inpi on Nepatient of Tererior snd Related dpeacisr o pprogriations for 1966 Hefore = Swheomm. of
the Heese Comme, gan Apprapriations, G4t Cang., 15 Sess. 73233 (1050

Ulearly, the iniene of Congeess in setharizing Impact Ak for scheni districts olucating Taltan
chillesn incluelsd 3+ iniept by seedd any doplication of use borwpsen Tempract Al Fane®s amil 100
Fanets Thiee disreicts cesriving Tmpaer Aied Funes are paid TOM Fends enly b mest the ssezial neels
of Inclian children for which Impast Al fit=ds are nor inteadsd. JOM in shese distrien 35 ae-
conlizaly supalimenial, carcaarical aicd Zor Tedian children, JOM can be usal for general zd in
ligu nf raxex enly i those digrice not cligibie for Impac: Add.
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3. Termination.

The development of the natonal Indian education policy is lnextricadly
related o averall federal Indiar policy. The civihzation policy designed to
bring about the assimilation of Indians inte white society Las been discussed
above, Through the weaties, and because [ndians were niot state citizens,
there developed a special relationship between Indians and the federal gov-
ernment which, according to Chief Justice John Murshall, “resembles that
of a ward to his guardian,”™ The treaties, the judicially evolved theerv of
guardianshiz, and the constitutional directive of Arricie I, Section 8 @
reguiate comineree with Indian tribes, have provided the sources of power
for Congress to pass a series of faws for the special benefir of Indians and
estailish the Burcau of [ndian Affairs to carry ouc thase programs.

After World War 1T both the executive and legislative branches of gov-
crnment sought to “terminate” the special relutionship between Indians
and the fedeeal government, and ro promore the full integration af [ndians
incer the mainstream of soclery. T'ermination contemplated the division of
uibal asscts among members of the tribe, the withdrawal of BIA and Pub-
lic Heaith services, and the implementation of a program to encourage In-
dians to relocate from the reservaticns to urban areas whers they would be
trained to fil available jobs in the citizs."™ The termination. philosophy was
articulated in House Concureent Resolution 108 of the 83rd Congress which
expressed the congressional desire to-end the status of Indians “as wards of
the United States, and to grant them gl} the rights and prerogatives per-
taining to American citizenship.”™ s

Specific laws tesminated the existence of the Menominet tribe of Wis-
consin, the Klamarh tribe of Oregon, four Paiute bands in'Urah, the Usntah
and Quray Indians of Utah, scveral rancherias in California, and the Ala-
bama and Coushatta tribe of Texas.® I 1953, Public Law 83-280 brought
about the wholesale transfer of civil and criminal jurisdiction from the
federal government to the states.®® The effect of this legislation has been o

sk Chrroke= Mation v, Georgia, 30 U5 {5 Per] apd, 181 (13310 (dwctum). Tie uniqee
status of [nelians is discussed in the war accompanying oetes 20g-63 Jajfra,

53 See peacsally V. Dercria, Crstes DIEn sor Yoo S1we 54-77 {10600 Oedeld, o Seudy of
fhe Terrmmation Polley, i STATR oF SuBcomsd. 0F JKpiad EDUcaTion or Trd SENATE Comid, oM
Lagon awp Pravie Werparg, gty Cooig, tr Sexf; THe EDCoATioN oF AMERLCAN Iwoeaka: THE
Crmpard ez i Questigh §75—055 (Comm. Frint ooy .

tu, H.R, Concurrent Besoluien so8, Bxrd Cong., 15t Sase. (10550

fr. W, Wasmmuan, Rep Mar's Laco—% e Mau's Law Bo—e {og71;. Washourn disiuesca
the Sizastrous consequences of forced termination vpor rhe Menominees ar ga~7. The Klamath
wragecy s recounted n V. DELoRDa, reprs qone §g9, at G3-64, ard in B, Seaczz, A SuoRT Plsvomy uw
THE [NOra¥s 0F THE UNtTED Sraves r40-93 (1964).

A2 At ol Auy o4, 1993, ch, 508, §5 34, 57 3@t 735, ar aemeetded, (B U500 1962 (6 2, 28
TIECL & eyfa (h 30 £4% 4—3 cociled at 25 U152 48 r3ae—27 {ogpul]. {[nitially Pub. L, Mo, d1-280
applied to Califarnia, Minamoe (exeepr Cte Red Loke Reservation), Mebrasks, Oregon (zxcapt the
Warn Springs Reservadion}, and Wicoosin {excepr the Menominss Reseevation). Subsequently,
Mevada, Florida, Tilahn, Tnws, Washingron, Souwth Dakots, Maech Dakots, Maontana, aad (S pol-
lution caneral only] Acizons, have assumed full or partial jurisdiction.) '
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place power for law enforcement, administration of justice, and the enact.
ment of rules of conduct™ in state rather than federal or tribal governments.
Termination connates the destruction of tribal government and with it
tribal culture.

‘The movement to transfer federal responsibility for the education of
[ndians to the states gained its greatest momenrum during the termination
era {the 1g50's), Tn 1952, the BIA closed down all federat schools in Idaho,
Michigan, Washington, and Wisconsin. The following year 1g frderal
boarding and day schools were closed,™ The Impact Aid programs provided
the necessary additional funds to enable public school districts o absorb
Indian children living on tax-exempt land into the system. The constructios
funds under Public Law 81815 were particularly crudal, for in many cases
it was necessary to crect new buildings or additions to cxstng buildings
which the local districts could not have financed alone.

Most [ndian people opposed compulsory transfer to the public schools.

- For cxample, the leaders of the San Felipe and Santo Dominge Pueblos in
New Mexico kept all children out of school for the entire year of 1956 rather
than send them to public school. Only after negotiation of an agrecment
between the Pueblos, the public school district, and the BIA, guaranteeing
Izdian children rights to an cducation equal to the best in the state did the
Sante Domingo and San Felipe Pueblos permit their chiddren to attend
public school ™

The all-out drive for rcrmmai;lr:m ended on September 18, 1958, when
Secretary of the Interior Fred Seaton.announced that no tribe would be
terminated without its consent.” The shock and anguish felt by Indian
people during the 1g50°s continues to play a key role in the Indian’s assess-
ment of any new proposal or policy. Writing in 1965, Vine Deloria asserted
that “termenation 1s the single most important problem of the American
Indian people at the present ime.”* The fear of termination centinues as
a serious 1ssUc because of the tremendous economic and social pressures
which are in fact pushing Indian people into the mainstream of society. In
order to overcome the extreme poverty which confronts most Indian teibes,
it i necessary to undertake economic development projects. To succeed,

" Indians will have to learn the white man’s methods of doing-business and

be able to deal comfortably with non-Indians. The acquisition of 2 qualiry
education 1s rapidly becoming a necessity for Indian people, Bug, if Indian

ty, For example, as 2 reswlt of Pul, I Mo, £3=28¢ county building ordinances muy now apply to
reservation [nciang,

4. HusrasM, EReneT, sipre pote 1, 3t c63,

fi5. Ioterview with Frank Tenocio, fobmer Gewvernor, San Felips Pughla, in San Felioe, MM,
Mrw. 1ghg; interview with Thomas D Olson, ﬁ“tl:rm-:y, Al[vln«dmn I-‘u:bln. Coungil, ik M'!Juq;ﬂtrquc
WM., Mov. 1p&n.

66 SuRComMM. REPORT, suprg nace 1, at 14,

G7. ¥, DELORIA, sepre OOIE 5, &K 75.
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people succeedt m their ecnnomic development plans, if they sequire decent
educations, and if they are able to take care of their own affairs, then there
Wil be ne neal for the guardianship relation wich the federal government
and some fure of teriination will he desirable. By contrast, if [rdian peaple
tail in these eftorts to beeame self-sufficient, then it will be necessary for the
goverament to continue special programs for the benefit af Indian people.
The diiemma is real. Most tribes today are commitizd te econamic develop-
ment but these remains the lingering fear that the Federal government will
cut off support before Indian tribes or communitics have reached a secare
position of self-sufhciency. This fear is pervasive and cannot be ignered in
attempting to understand contemporary Indian issues.

The Kennedy, Johnson and Nixon administrations have repudiaced the
policy of foreed termination.™ In education, however, the policy of trans-
ferring responsibility from rthe federal government to the states has con-
tinued, and the percenmye of Indian children in state public schonls in-
creasss yearly,™

C. Legal Obligation 10 Prapide Educational Services

I reviewing Indian education policy, reference must be made o the
lepal relarions between the [ndians and the state and federal governments.
Who has the legal responsibility for providing educational services to In-
dians, and huw is this responsibility reflected in policy ?

1. Fedgral obligation.

Generally, the federal government has no legal obligation to provide
educational services for Indian childien, The Congress has authorized the
Bureau of Indian Affairs to provide educations] services and has regularly
appranriated funds for that purpose, hut na siatute reguires the continuation
of educational programs.” The BIA, which operates some zoa schaols for
Indians, could probably close them all nexr vear. Federal policy refecting
this legal relation was set Forth recently by a BIA spokesman:

LT] he Federal Governmene takes the position 1has f:gr:rf r:';p::w:."."az'ffr}r for Indizn

cducatom veits wich the Saaeer, o, When public schonls are not acerssible be-

rzuse of geographical isolatior, nonasable swinss of Budian Landse oc [ur wther
reasols, the Foderal Governmene recagiizes s responsibilily to conticue to meet
the educationa! needs of Indian childran smri! srekt fare o she States are able tn
atiseme full cdurational responsibiiry for all of their children™

R, See, £.g., PREsiEnT"s MissnGE, regrs noe 2. 30 1—g

6y, fCompers W, Beorny & 5. AEERLE, THE lypian: Amerrca’s Usrsoes o Busties, RErorr
ne THE Cosed'n od THE BicerTs, LiBzaTres, aMm REZFONSUILITIES 9F THr AMERICAN INBIAN 141
[1@G6) {94 prrcent in 1gf4) wdtd STarasTros, suped note 2, ar £ (G54 peroesen 257k

7o, See g 25 UG, 5§ o5, aws, 270 D970

1. Lerzer feruny Vinceot 1. Lovas, Chief Dnv, nf Communivitien. Serwieas, 4 live awthor, Mae.
10, to72 (emphasis added), on Gle with Sterford L Reviewr,
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The United States did agree in many treaties to provide teachers and
othier educational services.™ In sume instances the obligation is for a limited
number of years long sinee past;™ in others, the duration is to be determined
by the Presiclent:™ and, in a few, there is no period of time specificd.™ Even
if the tecaty promises were legally enforceable, it is not at all clear that an
Indian tribe could obtain effcctve relief. Mast of the treaties do not specify
how the government shall discharge its obligations, and the government in
most instances can argue that ws programs of financial assistance to public
schools are sufficient to discharge whatever obligation remains, Several of
the more specific treaty provisions, morcover, obligate the government to
provide services, such as millers or blacksmiths, which may not be appro-
priate for conternporary needs.

Some treaty education provisions, however, may shil maineain validity.
One successtul instance of educaticnal treaty enforcement occurred when
the Mesquakie Indians of Tama, lowa, relying upon a treaty, braught suit
in federai district court in 1968 to enjoin the BIA from closing the day
school at the Indian settlement. Afrer the plaintiffs secured a preliminary
injunction, the Indians and the BIA reached an agreement and tic case
never wenit 1o grial.”

Even thoogh there may be no specifically enforceable federal obligation
to provide cducational services, there is a strong moral doty derived from
the history of the federal government's dealings with the Indians and the
general guardianship or trust relation expounded by the courts. The classic
statemnent of the general federal obligation is found in Umited States .
Kagama,™ in which the Court upheld congressional authority to vest fed-
eral rather than state courts with jurisdiction ever cases involving major
crimes between Indians occurring on Indian reservations. The Cnurt ex-
plained:

These Indian tribes are the wards of the nation. They are comrmsnities dependen:

o the United Stares. . . . Becanse of the local #l fecling, the people of the States

where they are found are often ther deadlisse enemics, From their very weakness

anc helplessness, so jargely due o the course of dealing of the Federal Government

with them and the trearies in which it has been prenmised, there arises the duty of
protzction, and with it the power.™

T2 See text aucnIMpanying octes 13~T4 f6pra.

7. Ser, e Troaoy widh the Cheyenne Tndians, May 1o, 1868, o5 Stat, 651,

w4- Fe#, eq, Treaty with Sacs, Foxes, snd Iowas, Mae, €, 1361, r2 St qovd, 1073 €50 Jong
ay the BPrmdviear . . . may deem advisable'').

75, S, e.g., Treacy with the Mavajo Indianz, Juoe 1, 1869, 15 Stat, ff7, Bhe {not les an o
FEars).

28. Sac and Fox Tribe v. Community School Dsc, Siv, Moo $8-Ga0-0R (M. Dase of [aw::j
Ser SuRtonad, BEPGRT, rafre nate 1, at gF—%2. The ‘L{q.-.squ:uk-lc case it the only kiown instancr in
which an Todian tribe sucoessfully involeed its rresty education prowvisioms.

77. TIBTLG, 332 (rdfa),

7, fd. at 38344 {emphasis 1 ociginal}, cted adth appropal i Tules v, Wathington, 313 D5,



504 STANFORLD LAW HEVIEW | Wi 250 Page 48y

The precise nature of the “wardship” relation has never been defined by the
Congress or the Court Arguably, the “d-azy of pTDICCIiOD’: mentioned n
Kagama may g'wc Chse Ioou ||:gu'||§,.- enforceable federal nhligation o assurg
that Indian children are provided an equal educational upportonicy 533
either the state or federal government. It seems clear that the wardship
decizine 13 valid reday.™ Thus, President Mixon, summing up his adminis-
tration's Indian poluy, stated “I'W7e have turned from the question ook
wehetfrer the Federal governinent has a responsibility to Indians io the ques-
tion of Ao that responsibility can best be fulflled.™

Present education policy reflects a wardship o truzss respansibilzy or
oaly a limited class of [ndian people. Tnrollment i federal day schoals is
limiced to chitdeen of at leasr anefourth Tndian blnod and wha reside on
Indian land under the jurisdiction of the BIA™ Approximately 90 pereent
of these students enter first grade with littie or oo English Tnauage faci-
ity,™ und are iil-equipped to confroat a forelsn language amd a foreign
culture n the public schools. '

Enroilceent in Federal poarding schoals (s Limited ro children who asc
eligivle to attend day school, when there are ro other appropeiate school
facilities available, or when the children come from broken or unsuitable
homes™ In praciice, the boarding schaols serve a large number of erphaos,
children from noa-English-speaking Families, the academically retarded,
drepuuts [reru public schools, er children having spacial orobl=ms which
the public schools are not equipped to meet.™ The BLA appears to be cor-
verting its Doarding schools to specialized institutions designed to deal
with highly specialized needs of Indian children, Altheugh mast buarding
schools sttll offer a gencral educationai program, the boarcing schoob at
Santa Fe, Mew Mexico, serves artistically talented Indian children from
throughout the natien, the boarding schaool at Pierre, Smuth Nakota, serves
primarily children with social problems, and the newest boarding school
at Albuquerque, New Mexico, provides vocaticnal educarion. Concotmu-
tant-with the increasing spacializanion of federal schools, hasic education

filt, A85 (tqz2)7 Goay v, Unioorl States, 394 Foad of, pd (pth Cir, vofz): Murepland Cas. Co
. Citieens ai'| Bank, 381 Foad 517, 530 (4th Cir 10660,

0. Ser Pyramid Lake Paiwre Trive of Tndens v, Morea, 334 Fo Sume 25z (IO 1p72)d
halcing, fes wiie, shar the crust obliguriun of the Uaieed Stans te the Pyinmil Take Fainie Indians
required the Seesctary of the Tatonor B sxercise his powers to aligezse all warer noo oiligare] tvogshees
by pours decree ar contract to the Indians. T short, the wardship relation ioapuses afireaacive obli-
gatisans an offices of the Ooited States for the benefic of the Tediana,

in, PRpsioANT's MEssAGE, sHART note 2, 51 02 (emphasiy 1o aviginal].

S1. 25 TR, §ar1ia) [1gv2). Earollmeny may be avasabls 10 childrn wh seside seer the
reaervation when a densal of enroliment would have & direct cFeet upan Buresg pengzaas within the
rezeivarian. Althowgh the iecds of nonrsscevadion mesidents ars often fuse as goeat as the aew s of tose
wha live no resecvations, iestances tn which oonsescreadion soadcns are allowsd fo atiestd BTA day
schocls are rare. See geagrally Aclar, rears note 47,

d2. Suncised. BzrorT, reefere ot 1, ab gy,

33, z5 CFR.§ 3r.rfa) {raye). )

. B FAVIGHURST, mpre nods T, at 23-23; Imarvicw with Joha O Wade, Telienaon Sorgialine,
BfA Aberdeco Ares Offee, in Flandmeauw, 500, Jone 14, 1973,
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programs for Indian children are provided by the ststes te an ever increas
g extcnt.

2. State obligaiion.

State governments, unlike the federal government, do have an obliga-
twn £o pravide public education for Indians. The Supreme Court has ruled
- cmphatically that “[s]uch an opportunity, where the state has undertaken
to provide it, is 2 right which must be made available to @ on equal terms, ™

Indian children whe reside on remote reservations not now served by
public schools have a constitutional right to education from the state. Under
the equal protection clause of the fourtcenth amendment, statc action
which differentiates berween two classes of people on the basis of race is sub-
ject to strict scrutingy by the courts and will be upheld only if necessary to
promote a2 compelling state interest,® Indians arc 2 distinet racial group
and are thus able to trigger this rigorous constimtional rest.™

No state could demonstrate a “compelling interest” in denying Indians
aecess boits public school system. In the remote areas of the Navajo Reserva-
nen or in sections of Alaska there are no state schools. Alaska natives need
not be sent to federal boarding schools in Oklahoma or Oregon and Navajos
needd not be bussed 400 miles to the Intermountain School in Utah. Indian
people might suceessfully bring suit to compel the state to provide public
schools, The courts have long held that the exclusion hased on the avail-
abifity of fcderal Indian schools cannot be justified under cither federal®
or state™ constitutions, Nor could such a rule be countenanced in the name
of education, [n Piger v, Big Pine School Distric™ the Supreme Court of
California, with a tacit slap at the quality of education provided by the
federal schools, Batly rejected the contention that the aviilability of federal
schools was a fact which }umﬁed the exclusion of Indians from California
public schools:

The public school systeen of this state is 4 product of the studied thought of the
erminent educators of this and other stares of the Union, perferted by vears of trial
and experiencs, | . . Each grade is preparatory o a higher grade, and, indeed,
affords an entranec into schools of technology, agrinultur:: normal schools, and

—_——

&=, Brown v, Board of Edue., 147 US_ 481, ¢93 {1954} (cmphsu wlded .

6. Ep, L%‘%qg_‘-‘_jma,-}ﬂ—s—ﬂ 3.1, 10 feghny, Smick secwting will also be applied w classi-
fications which dillerantiace with regard to a fuadamental iaccrese, While elusation has Leen held
not o e s foodareental interest poder the federal tqual prateetion clatse, sisice scruting may szl
he applisd to educational disparieies wnder staes cunsutunam Se’r Ban Aofonmio Indrp::suh nt Schaod
Dist, v. Rodrigur, 93 5. O sazh {1973} #nd potes 193209 infra aml accompanying text,

87. See, e, Simans v. Faple Seelatsee, 244 T Sopp. 808, Sy (LD, Wash, 1965 frhome-
judge court), aff'd. 184 L8, 200 {1986) (Tndians can ondy be defined oy cheir eace).

B4, Piper v. Big Pine Schea? Dist,, 103 Cal, 644, 226 P g26 10ag). :

dg. Crane v. Michaels, 04 Mant, g53, 23 Pad 266 (1943); Piper v, Bip Pine School Disc, o4
Cal_fibq, 226 P g26 (1024); Craneford v, _Ehmﬂmsﬁﬁhlﬂ 217 Digrah, -

ne. 193 Cal. 6, 2260 P g6 {TG24)- '
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e Uriversity e Califeenia. Tn wthes words, the commen scheels are doerways
apening i caambaers of science, art and the learned professicns. . .

. Need for Increased Indion Contral

The inadeguacy of the present systemn of formal Indian educstion in
both public and federal scheals is suggestzd by the following stadstics com-
piled by the Senate Subcommitece: {1} dropout rates for [ndians are twice
the national average; {2 rmore than za perzent of Indian men have less
than 5 years of schooling: {3) 20000 Mavajo Indians, nearly a third of the
entire tbe, are functional illiterates in English; and (4) only 18 percent
of the stedents i federal Indian schools go on to college (the naticnal
average 15 32 peroene}y® _

A review of the testimony of Indian Jeaders in hearings held by the
Senate Subcemimitics and by other congressional commirtess reveals a
strong consensus that the single most important reasen for this deplorable
conditian in kot public and federal schools has been the exclusion of Indian
parenss and comraunity members from participation in, and influence or
control over, the kind of eduration which their children receive” Most In-
dian children are tanght by persons from a foreign cuiture with foreign
values who speak a foreign langnage. Other Factors are also operaring to
make mainy Indian children uncoraforeable in whire schools. These factors
include the historical face that Indian people have been treated by non-
Indians as inferior, that non-lndians have usurped Indian lands, and that
nen-lndians control all important private and public organizations,

Afrer almeost 200 years of a federal “civilization” policy, onc-half to twe-
thirds of Indian children enter schoo} with little or no skill in the En glish
language,™ and only 2 handfut of teachers and administeators speak Tndian
languages.” Even where Janguage itszlf is not a barrier, very few federal
or puilic school teachers fully understand and shace the vatues of their
Indian stadents.™ At school, the curriculums, toxtbooks, and educational
philosophy are designed 1o instifl values such as competitiveness and indi-

wr. ff. ar fi3, 226 Pooak g3e. The highly errical Andings of the Sonat Subormmieles on che
qualicy «f clusziion peavided by cthe Federal schonl spseem sfute any costendion thar federal schonls
provide a consistently superior educationz] epportuadty for Tadian chidlega, Sunpomar. REsorT, ipra
nots [, BL Dg—104.

gz, Sumcamst, Bepoke, scpre oot T, ab xii-xiiic B Pdavicuussr, qeprg onetc 1, atb 23, Lindiang
do poorly in lietk staee antl [ederal schnols, Compare Suscnuem. Revowr, npee aole 1, ar 52—52 (Pub-
Ire Echanl Fimlings) seck i, 2t ng—rog {Federal Sehenl Fapding).

25 v, eof. Tostimoay of Williem Youpew, Chairman, War® Trilal Chatrmen’s Assn, om
Hedringr ar 3. 2724 Before the Senate Conrse, on foterior amd Tnenlar A fairs, g2 Cong., 24 Sesy,
123 [1n7a); Sweemenc of Jerome Bockanaga, Principal, Pine Poinet Feperimental Schoal, Prnsford,
wino., VWhie Rarth Reservation, in Hearingr on 5. 50 Before the Subcemm. on Eves. of 2he Senae
Comrt. om Lofor ead Public Welfare, nad Cong., 150 Sess., pro 4, at cd31-15 L1720 Swrement of
Brightroan, Prosidene, Tlniced Maiive Amerieans, in Heerings or Poficy, Orgdmization, Admimtioes
ton, crd Mewr Legidation Concening the American Indians Befors the Swicemm. on Trdian Educ.
3 the Semate Domet ap Letor amd Publie Welfers, gt Cang., [st Sess, pto1, at-44—7 {19600,

31- Suucaris. RrrorT, sapre note ¢, at 37, :

pr- fd.ar S3—d1: R, Havicenmsr, fapre now 1, 31 149,

9. Guecomae ReeonT, repez nole o, ab 2527, G1-f3; R, Havieaoear, suprg note I, at 24,
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vidua! self-aggrandizement which aee alien to Native American enltures
Fre shoet the present education system is simply not equipped to cape with
the culmral and linguistc dl‘ip‘l[][lﬂs presented b}r Indhan students.

Today there is a rapndly growing awareness in Indian communitics that
a hilingual-bicultural education built vpen Indian values and indian tra-
dtiuns presents a viabie alternative t present forms of insteuction. There
is no inrrinsic reason why education must take place in 2 foreign lan puage
and tnseill foreign values. Indian parents, however, must play an aciive role
in reshaping the schools i they ace to becnme more relevant o the needs of
Indian children., Fortunately, the imporrance of education is becoming in-
creasingly apparent to Indian people camer to escape poverty or hioping to
join the force of skilled and professional workets in the ccanomic develop-
ment of their reservations. In this regard, Indian parcnts 4nd community
members are taking a new look at the educational institutinns whmh fur-
port to serve their children.

"Fhe call for “Indian community control of Indian education” has struck
a responsive chord among Indian communities, Reports of the exciting ex-
periment at the Rough Rock Demansrration School in Arizona contrast
sharply with the blanket condemnations of existing public and federal pro-
grams, and are now leading many Indian communities to adopt new ap-
proaches o education.



